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JURISDICTIONAL STATEMENT 


Appellant was Indicted on charges of housebreaking and 

i 

grand larceny (D.C. Code, 1951 Ed., §§22-1801, 22-2201) on July 5, 

1955 (J.A. 43). He pleaded not guilty on July 8 (J.A. 44) and was 
tried before a Jury on the afternoon of October 4 and the morning of 
October 5, 1955 (J.A. 1, 27, 40). He was found guilty on both counts 
(J.A. 40, 44) and sentenced on October 28 , 1955,! to four to thirteen 
years Imprisonment (J.A. 4l). His motion for a new trial was denied 
on the same day (J.A. 40-43, 45). Thereafter this appeal was per¬ 
fected In accordance with F.R.Cr.F. 37 and 39 and the Rules of this 

i 

Court (J.A. 47-48). 

STATEMENT OF CASE 

The facts In this case are largely undisputed. The home of 

i 

Mr. and Mrs. Morris Cladny at 1640 Missouri Avenue, N.W,, Washington, 

i 

i 

D. C., was broken Into In the late afternoon on Ray 22, 1955 and 

i 

personal property belonging to Mr. Cladny's daughter and son-in-law, 
Mr. and Mrs. Leo Friend, was stolen (J.A. 2-3, 6-7, and 12). Appel¬ 
lant was thereafter found In possession of the stolen property. 

i 

Appellant was not seen at or near the scene of the crime 

i 

either before It was committed or while It was being committed. After 
It was committed — not less than three-quarters of an hour there¬ 
after, and more probably between one and one and one-half hours there¬ 


after — he was discovered some six blocks 


the scene of the 





crime. 1 He was walking down the street with the stolen property in 
plain sight under his axis, in a torn paper hag which revealed its con¬ 
tents so dearly that officers in a moving police oar instantly recog¬ 
nized it, stopped* and arrested appellant without a warrant (J.A. 18). 

Appellant had a ready explanation for his possession of the 
stolen property. He explained to the police officers that he had seen 

it being secreted in a woods* into which he bad gone to urinate after 

% 

having drinks in several taverns* and had picked it up* unbeknownst 
to the man who secreted it* after the latter bad left the woods (J.A. 
23-a4, 32). 

o 

The police made some effort to verify appellant's explanation. 
The police officers did not* however* do two things. They did not 
attempt to learn whether either the stolen property or the entered 
premises bore appellant's fingerprints — or the fingerprints of some 


^Tbe testimony of the police officers was unanimous that appel¬ 
lant was first seen by them approximately six blocks from 1640 Missouri 
Avenue* N.W. at 9:00 o’clock P.M. on May 22, 1955 (J.A. 18-20* 22). Leoj 
Friend testified that he and Mrs. Friend returned home and discovered 
that the ruroaises had been entered about 7:30* or approximately one and 
one-half hours before appellant was found six blocks away with the prop¬ 
erty (J.A. 6). Mrs. Friend testified both that they returned "about 8 
o'clock* 7:30 or 8 o'clock*" and that they were gone "about two hours*" 
after having left the house at 6il5 P.M. (J.A. 9). She thus placed 
their return at not less than three-quarters of an hour before 
appellant was found. 

S A11 of the evidence relating to these efforts came from the 
police officers themselves. Appellant did not take the stand or offer 
any other witnesses and accordingly the police officers' testimony went 
unchallenged. The police testified that they asked appellant to show 
them the woods in which he found the property and he did so (J.A. 23). 
However* the police officers found the following defects in appel¬ 
lant's explanation! (1) he went farther into the woods than he needed 
to to urinate privately { J.A. 29-30); (2) he identified the place 
where the property was secreted as being near a tree stump* but upon 
close inspection under the police car's headlights it turned out not 
to be a stump, though it looked like a stump "from a distance" (J.A. 

26 * 29* 32); (3) according to the police* appellant could not have 
gotten from the woods to the place of arrest without crossing any 
streetcar tracks but he stated he did not cross such tracks (J.A. 31- 
32); (4) according to the police he said he was coming from the 1900 
block of Somerset when he was arrested* and Somerset Place has no 
1900 block (J.A. 23* 26); (5) according to the police be declined to 
enter the taverns where he had been drinking* to establish his alibi 
(J.A. 24* 26). In connection with the latter point* there was a 
sharp conflict in the police officers' testimony; Officer Bishop 
testified that appellantidentified one of the taverns be had 

been in (J.A. 24)* but Officer Thanos testified that he refused to 
identify any such places (J.A. 30). 
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other unauthorized person (J.A. 24). They "didn't bother" because 

i 

I 

the &ag of stolen property contained a pair of gloves, which apparently 
led them to expect they would not find any fingerprints except those 

i 

of the owners if they attempted to (J.A. 24). However, it was not 

i 

shown that the gloves did not belong to the Friends, to whoa the 
rest of the property in the paper bag belonged, or that the gloves 

i 

did belong to appellant (J.A. 26-27). Secondly, the police did not 

at any tine require appellant to accompany then to any of the taverns 

i 

at which he said he had been drinking for identification by any 
employees or customers thereof, although he identified one such 

i 

i 

tavern (J.A. 24), and there was no doubt that he had been drinking 
somewhere (J.A. 24, 30). 


STATORS AMD KOLBS DTVOLVXD 


§22-1801, D.C. Code, 1931 Sd. j 

Whoever shall, either in the night or in the daytime, 
break and enter, or enter without breaking, any dwelling, 
bank, store, warehouse, shop, stable or other building, or 
any apartment or room, whether at the time occupied or 
not, or any steamboat, canal boat, vessel, or other 
watercraft, or railroad car, or any yard where any 
lumber, coal, or other goods or chattels are deposited 
and kept for the purpose of trade, with intent to break 
and carry away any part thereof or any fixture or other 
thing attached to or connected with the same, or to 
commit any criminal offense, shall be imprisoned for 
not more than fifteen years. 

§22-2201, D.C. Code, 1931 Bd. 

Whoever shall feloniously take and carry away 
an thing of value of the amount or value of 450 
or upward, including things savoring of the realty, 
shall suffer imprisonment for not less than one nor 
more than ten years. 

Rule 52(f), F.R.Cr.P. 

i 

Plain Brror . Plain errors or defects affecting 
substantial rights may be noticed although they were 
not brought to the attention of the court. 


i 
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STATEMENT OP FOISTS 

1. Appellant was denied a fair trial by the Government's failure to 
take effective action to verify his alibi. 

2. The evidence of appellant's guilt was Insufficient to sustain 
his conviction. 


SUMMARY OP ARGUMENT 

Defendant's possession of the stolen property at the time of 
his arrest. If unexplained, was sufficient to permit an Inference of 
guilt. However, the other circumstances of his arrest, together with 
his explanation of how he acquired the property, were such as to pre¬ 
clude such Inference, unless the explanation was untrue. Because of 
defendant's confinement and consequent Inability to\ demonstrate the 

truth of his explanation, there fell upon the Government both the 

\ 

burden of proof as to Its falsity and the duty fully and effectively 
to Investigate its correctness. The Government did not fulfill this 
... duty, and the appellant was thereby deprived of a fair trial. In that 
evidence favorable to his defense which could only be developed by 
police action wasnot produced. Moreover appellant's conviction should 
not have been allowed to stand because the Government, In falling to 
show that It bad fully and effectively Investigated appellant's 
explanation of his possession of the stolen property, failed to meet 
Its burden of proof as to the falsity of such explanation. 


ARGUMENT 

I 

The Government's Failure Fully And 


Effectively TO xnvesti 

gate Appellant's 

Defense Deprived H 
TrUT And tendered f 

La Of l Fair 
BeTviaeHcnn- 

sufficient TO Support His Conviction 


Zt Is elementary that appellant's conviction cannot stand under 
the Constitution If he did not have a fair trial and thus was denied due 


i 


rv , 0 * w ***""* * <V*4|« H>M»M *£■*"* * a 



process of lav. Similarly, his conviction cannot stand if the evidence 
supporting it was such that there must be a reaso n a b le doubt in the 

I 

mind of a reasonable Juror as to his guilt. Corley v. United States 

160 F. (2d) 229# 81 U.S. App. D.C. 389 (19*7)i Cooper v. United States 

i 

218 F. (2d) 39, 94 O.S. App. D.C. 343 (1954). Crave suspicion la net 

! 

enough. Scott v. United States, Mo. 12,937 (decided Mar. 13, 1938). 

i , 

Appellant contends that a reasonable mind could not conclude guilt 

i 

beyond a reasonable doubt, in view of the circumstances surrounding 
his arrest, his explanation of his acquisition of the stolen property, 
and the Government's failure fully and effectively to investigate the 
correctness of his explanation. Appellant further contends that such 

l 

failure by the Government to make an investigation which he was unable 
to make hampered his defense and made his trial unfair. Mood v. United 
State.. 128 r. (2d) 265, 75 U.S. App. D.C. 274 (1942). VliMllp, 

I * 

appellant contends that these were plain errors or defects affecting 
substantial rights, which this Court should notice notwithstanding 
that they were not brought to the attention of the Court below. Rule 
52(b), F.R. Cr.P. 

The sum and substance of the Government's case against the 
appellant was that he was found in possession of the stolen property. 

i 

This was sufficient, if unexplained, to support the conviction on both 
counts. Edwards v. Uhl ted States 139 F. 2d 365*1 78 D.3. App. D.C. 226 

o i 

(19^3). However, appellant's possession of the property was not 
unexplained. ! 

What was unexplained was the fact that, assuming the defendant's 
guilt, he had put only six blocks between himself and the scene of 
the crime in what must have been at least an hour after the crime was 

i 

detected, and was blithely walking down the street with the fruits 
of the crime so plainly in evidence under his arms that police in a 

i 

i 

moving vehicle were able to recognise the stolen p r op e r t y as they 
approached and immediately arrested him without a warrant, the 

^There was no independent evidence on the housebreaking charge, 
and appellant's conviction on this count must stand or fall with the 
larceny count. 


! 

i 


e> 


defendant could readily have gotten far away on foot; he could have 
taken a bus or cab and gotten evfl(p farther; he could have hidden host 
of the stolen property effectively on his person; he could have attempte 
to cache It all In numberless places; he could have hidden himself as 
well. The fact that he did none of these things Is sharply Inconsistent 
with his guilt. This Is reinforced when it is considered that if, as 
the evidence seemed to Indicate, the burglar was still In the house 
when the Friends returned home* he must have left not only hastily, but 
with knowledge that the alarm was about to be sounded. Indeed the 
burglar might well have concluded, as he fled, that prudence dictated 
abandonment of the property, at the nearest storm sewer opening. 

Thus the circumstances of his arrest, other than the bare fact 
of bis possession of the stolen property, were such as to cast serious 

I 

i 

doubt on appellant's guilt. And as to the possession Itself, appellant 
offered a ready and thoroughly plausible explanation. Accordingly, 
appellant contends It became the duty of the police effectively to 
verify his explanation. Appellant himself was confined In Jail, and 
bad neither the personal liberty nor the financial resources to attempt 

to demonstrate affirmatively the correctness of his explanation. This 

it 

could be done only by the police, and without/appellant could not 
prepare his defense. 

The check of appellant's explanation actually made by the 

i 

police was the check of men already convinced of his guilt. The matters 
gone Into, and relied upon by the police to discredit his explanation, 
were without exception matters which went to the credibility of appel¬ 
lant's story but which were not, and In the nature of things oould 
not have been, conclusive to Its truth. The two matters which offered 
some hope of showing conclusively appellant's guilt or Innocence were 
not attempted to be Investigated. 

Had the premises at 1640 Missouri Avenue been examined for 
fingerprints and appellant's fingerprints been found, there oould have 


been no question of his guilt. On the other hand,! If the fingerprints 
of some unauthorized person other than appellant had been found In the 
premises or on the stolen property, that vould be practically conclusive 

j 

of appellant's innocence.^ Appellant tras at least; entitled to have 

! 

his story put to the test of a routine fingerprint examination, which 
might have strongly supported or refuted It. But the police, already 
convinced of his guilt, "didn't bother." 

i 

Similarly, the police at no time undertook to have appellant 
confront any employees or customers of the taverns In which he said he 

had been drinking for possible Identification. Yet such confrontation, 

i 

unlike all the other measures taken by the police to check appellant' s 

story, held out not only the possibility but the likelihood that 

! 

appellant's guilt or Innocence could be conclusively shown. This was 
the one way In which appellant's explanation could almost surely be 

i 

established — or destroyed. But this measure, like the fingerprint 

Investigation, could only be undertaken with police cooperation. Again, 

i 

the police "didn't bother." 

It is appellant's contention that such confrontation should have 

been required by the police, after appellant had been presented to a 

i 

i 

committing magistrate. It Is true, to be sure, that Officer Bishop 

i 

testified that appellant declined to enter a tavern In which appellant 

i 

said he had been drinking, and that appellant did not take the stand to 

5 

refute this testimony. But this Is no answer. Sven If there had been 

i 

a conflict In the testimony on this point, the jury might have believed 

l 

the wrong evidence. An explanation of why there was no confrontation Is 

i 

no substitute for the confrontation Itself, unless confrontation was 

i 

physically Impossible. Especially Is this true where, as here, no 
other effective check on the correctness of an alibi has been made, and 

^ i 

Theerectically appellant and another person might have jointly*^ 
sacked the premises. But It Is Incredible that appellant would have 
chastely kept his fingerprints to himself, while his companion did not, 
and yet be left holding the bag as he was, with all the lack of finesse 
that that Implies. 

Appellant suggested In his motion for a new trial, however, 
that he had tried unsuccessfully to have the police take him to a 
tavern in order to establish his innooenoe (J.A. 45). 
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there Is a substantial probability that such confrontation vill esl 

i 

i 

or destroy the alibi. In the present case, there is no reason to 
believe that confrontation was physically impossible, given police 


assistance. Accordingly, the Government should 


have required that such 


confrontation take place, whether or not appellant requested or 
acquiesced in it. By its failure to do so, as by its failure to check 

fingerprints, the Government both hampered the preparation of appellant 1 

; 

defense, and failed to meet its burden of proof that appellant's expla¬ 
nation of his possession of the stolen property was untrue. 


CONCLUSION 


Appellant's conviction should be reversed, and the case 

i 

remanded with a direction to enter & Judgment of acquittal. 

I 

i 

Respectfully submitted. 


(signed) Dean 3. 


Levis 


12X0 Eighteenth Street, H. V. 
Washington 6, D. C. 

i 

Attorney for Appellant 
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the Attorney for Appellee, Lewis Carroll, Ssq., Assistant United States 

| 

Attorney, by mailing a copy, postage prepaid, to him at the United 
States Court House, Washington, D. C., this 16th day of April, 1936. 


'(signed) Dtan B. Lc~' 
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UNITED STATES DISTRICT COURT 


(1) 


FOR THE DISTRICT OF COIAWBIA 


UNITED STATES OF AMERICA^ 

v. 

ROBERT W. R. BAKER, JR., 
Defendant. 


Criminal No. 612-55 


Washington, D. C., 

October 4, 1955. 

The above-entitled action came on for trial before the HONORABLE JAMES 
R. KIRKLAND, United States District Judge, and a jury, at 2:00 o'clock p. m. 
APPEARANCES: 

On behalf of the United States: 

EDWARD P. TRQXELL, Assistant United States Attorney. 

On behalf of the defendant: 

LEONARD R. SNYDER, Esq. 

MR. TRQXELL: Mrs. Cladny. (6) 

Thereupon, 

Helen Cladny 

was called as a witness by the United States and being first duly siom was 
examined and testified as follows: 

DIRECT EXAMINATION 

BY MR. TRQXELL: 

Q Where do you live? 

L 1640 Missouri Avenue. 

Q, In what soction of the city? 

A Northwest. 

Q Is that in the District of Columbia? 

A Yes, sir. 

Q Who owns the property where you live? 

A My husband and I. 

Q Do you own that by the entirety? 

A That is right. 

Q, In other words, your husband and you are the joint owners of the 
property? (7) 

A That is right. 


1 





ft How long have you owned the property? 

I 

A We lived there fifteen years. 

I 

ft And you have owned it over that period of time? 

A Yes, sir. j 

i 

ft And title to this property is ip your pace and the name of your 
husband? 

A That's right. 

i 

ft As joint owners? 

A That’s right. 

ft Is there a house on this property at 1640 Missouri Avenue, North- 

j 

WB3t? 

i 

A Now? 

ft Is there a house on it? 

A Yes. 

i 

ft And how long has the house been there? j 

A Fifteen years. 

ft Do you occupy that house? 

A That’s right. 

ft And your daughter, Mrs. Friend, where does she live? 

A She lives with us. 

i 

ft And does Mr. Friend, her husband, live with you, too? 

! 

A That's right. 

ft Directing your attention, Mrs. Cladny, to May 22, 1955, which was (8) 

; 

a Sunday, do you recall that day? 

A Yes. 

ft And do you recall if your husband and you left 1640 Missouri 
Avenue, Northwest, any time that day? 


A At five o'clock. 

ft Five o'clock in the afternoon? 

A Uh-huh. 

ft Did your husband and you leave together? 


A 

ft 


That's right. 

I 


When you left 1640 Missouri Avenue, Northwest at 


that time what was 


i 

the condition of the house wfceft you left it? 


A All in order—I don't know. 

ft Was your property where it waa supposed to be? ! 
A That's right. 


2 





Q Were the doors closed? 

A Yes, sir* 

Q Where was your daughter and your daughter's husband^ Mr, and Mrs. 
Friend? 

A They jere upstairg getting dressed, ?h§y laffc § little while later. 

Q They were there when you left, you say at 5 p. m. 

A Yes, sir. 

Q When did you return to 1640 Missouri Avenue? 

A Around ten o'clock. (9) 

Q, And what was the condition of the premises of the house when you 
returned at ten o'clock that evening? 

A The windows were broken; the screens were cut; the rooms were 
ransacked, and all the drawers pulled out 
Q, The screen where? 

A On the back they cut the screen and then they broke the window - 
A From the kitchen to the west. 

Q At the back of the house, the back door of the house? 

A Yes, sir, 

Q, Had that window been broken when you left at 5 p, m. on May 22, 

1S55? 

A No, sir. 

Q What about the screen when you left at five o'clock? 

A It was all right, 

Q Did you ascertain whether or not any of your own property was 
missing at that time? 

A No. 

Q Where in the house did Mr. and Mrs. Friend live at that time? On 
what floor? 

A What do you mean? 

Q Where was their bedroom? 

A Upstairs. (10) 

Q On the second floor? 

A Yes. 

Q And did you examine the second floor of your house when you returned 
at 10 p. m.? 

A Yes, sir. 

Q What was the condition of the second floor? 

3 


A The section where she lives was all ransacked and everything on 


the floor 

Q 

A 

Q 

A 

Q 


My side was all right. 
Your side iras all right? 
Uh-huh. 


CROSS-EXAMINATION 

BY MR. SNYDER: j 

Mrs. Cladny, before today have you ever seen the defendant? 

Never. 

You have never seen him before? I 


A No. 

MR. SNYDER: I have no further questions. 
THE COURT: You may be finally excused. 
(The witness left the stand.) 

MR. TRQXELL: Call Mr. Friend. 

Thereupon, 


i 


j 


(11) 


LEO FRIEND 

| 

was called as a witness by the United States and being first duly sworn was 
examined and testified as follows: I 


DIRECT EXAMINATION 

I 

I 

Q Where do you live? j (12) 

j 

A 1640 Missouri Avenue, Northwest. 

Q In what section of the city is that? j 

A Washington, D. C., the Northwest section. 

j 

Q The property there is owned by wham? 

A Mr. Morris Cladny and Mrs. Helen Cladny. 

i 

Q Mrs. Helen Cladny being the witness who just preceded you on the 

i 

stand? 

A That's right, j 

i 

Q, And does Mrs. Friend live there at those premises with you? 

A That is correct. 

Q And what portion of those premises do you and Mrs. Friend occupy, 

i 

where you keep your personal belongings? 

i 

A The second floor. 

i 

Q What kind of a suite is it that you occupy there? How many rooms 

i 

do you have, and describe the suite, if you will. 

i 

A We generally use three rooms. 


i 




a 


Q What do they consist of? 

A We have the run of the house, of course. 

Q I understand. 

A But there are three bedrooms and one living room* 

Q On the second floor? 

A On the second floor, of our part. 

0, Of your part? 

A That is correct. 

Q. And -were you living there on May 22, 1955? 

A We were. 

Q How long have you occupied those premises? 

A Oh, I imagine about 15 or 16 years,. 

Q Directing your attention, Mr. Friend, -to May 22, 1955, do you recall 
whether or not you were at those premises at any time during the fore part of 
the day? 

A Tes, we were. 

Q And do you recall when you and your wife loft the premises? 

A Oh, approximately about six o'clock that afternoon. 

Q That is in the evening? 

A In the evening. 

Q And had Mrs. Cladny and Mr. Cladny been there before you or had they 
left before you? 

A They left before us. 

Q About idler? 

0 

A I don't recall exactly. It must have been somewhere between two and 
four o'clock. 

Q About what time did you and Mrs. Friend leave the premises? 

A Approximately six o’clock. 

Q What was the condition of the house, 1640 Missouri Avenue, Northwest 
when you and Mrs. Friend left the house at six o'clock? 

A The usual manner, orderly. 

Q Was everything in its place? 

A In the usual place. 

Q Was the place locked up when you left? 

A The place was locked. 

Q All the door8? 

A All the doors because I went back and I tried them. 


ft How long were you and Mrs. Friend away from the house? 

i 

A Approximately an hour and a half, 
ft About what time did you return? 

i 

A Approximately 7:30. 

ft And through what part of the house did you and Mrs. Friend enter 

j 

or start to enter when you returned? 

A We came in through the front entrance, which is on Missouri Avenue. 

i 

Q And what, if anything, did you observe when you entered the house 
at that time? j (15) 

A We observed a noise in the upstairs part of the house, the second 

i 

floor where we lived, and my wife called out, thinking that ay oldest son 
was upstairs. We heard no answer. 

j 

We went around the bach way, because his room is situated at the 
back part upstairs. 

Q And had you gone around the house when you got there? 

j 

A Not at first. My wife turned around and saw the glass pane of the 
door had been broken, and then there is a trash can right near the door and 
she noticed that a baseball glove was in the trash can, with glass. 

Then I was about to make a phone call to the police and she sug¬ 
gested we go out the back way and make the phone call at our neighbors, which 
we did. 

ft What was the condition of the screen on the back door when you ob¬ 
served it at that time? 

i 

A The screen appeared to be cut with a knife, or some sharp instrument. 

i 

ft Did you go to the neighbors’ place? 

A Yes, 

! 

Q And did you call the police? 

A My wife did. 

j 

Q Were you present when she called? 

A When she made the phone call? (16) 

ft Yes. 

A I was on the outside there. I was watching if scsebody would leave 

! 

the house. 

No, 1 did not go into the neighbor* to notice the phone call. 

ft Did you thereafter return to your house, 1640 Missouri Avenue, 

| 

Northwest? 

A Yes. 
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Q And did the police arrive? (16) 

A The police did arrive. We would not go in until the police arrived. 

Q How long were you away from the house from the time you left the 

house to make the call until the policy came back? 

A I never left the surroundings of the house. I was on the outside 
all the time. 

Q Were you watching the back door? 

A I was watching the back part, and nobody came out the back way. 

Evidently if anybody did cone out they came out the front way. 

Q After the police arrived, did you go into the house? 

A After the police had made a thorough search we went into the house. 

Q, After you wont into the house, what did you observe about the con¬ 
dition of the house? (17) 

A Our room was completely disheveled. The clothes wero strewn all over 
the room. 

The drawers were open, the contents on the floor. There was a jewel 
box which my wife had, the lock was broken, and I believe the major portion 
of the contents were taken. 

Q The jewelry and the box? 

A The box remained but most of the contents were taken; 

Q Did you notice whether or not any property other than your wife's 

jewelry was missing? 

A We had no way of really knowing that. That was the first thing that 
came to our mind. 

However, later on it turned out that one of my tie clasps was 

taken. 

CROSS-EXAMINATION (19) 

BY MR. SYNDER: 

Q You stated that you returned heme about 7:30 on May 22nd? 

A Approximately that. J 

.Q, You also stated, I believe, you- heard a noise upstairs when you 
came in the house? 

A That's right. 

Q, Did you see anyone come out of the house? 

A No, I did not. 

Q You didn't see anyone around the house at the time that you returned 


home? 


A You mean in the house or outside? 

i 

Q Coming out of your house. 

A I saw nobody coming out. 

Q And the policemen searched the house and did not find anyone in (20) 
the house at any time? 

i 

A No. 

i 

Q You said you came home and you went in the front door. Did you see 

i 

then that the back door was knocked out at that time? 

j 

A Not immediately; Trfthin two or three minutes thereafter we did see 

i 

that the back window pane was broken and that the screen was cut with a sharp 
object. 

Q Which door did you leave frcm when you left the house at about six 
o'clock? 

A The back door. 

Q You left from the back door? 

A Yes, sir. 

Q Is that abutting on the street? 

A No. That abuts to the back yard. 

i 

i 

Q How did you get to the street from there? 

i 

A Well, the back yard continues an to the front street.' 

Q Have you ever seen the defendant, Mr. Baker, before this day? 

A I don't believe so. 

MR. SNYDER: Thank you. 

! 

REDIRECT EXAMINATION 

BY f®. TRQXELL: 

i 

Q. You didn't watch all of the windows and doors of the house be* (21) 
tween the time you left the house to go to the neighbors to call the police, 
did you? 

i 

A It was impossible because the house is situated on two streets. I 

could only watch one street at a time. I would have to be in two streets at 

! 

the same time. That is physically impossible. 

Q Which door were you watching? 

i 

A I was watching the back exit. 

Q But you weren't watching the front door? 

j 

A No, sir. 

Q Thi s broken pane at the back, was that on the window of the back 

door? 

i 

i 

i 

i 
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A Yes. 


MR. TRQXELL: I have no further questions. 

MRS. FRANCES FRIEND 

was called as a witness by the United States and being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 

Q You are the wife of Leo Friend, are you not? (22) 

A Yes, sir. 

Q. And you are the daughter of Mr. and Mrs. Morris Cladny? 

A Yes. 

Q Where do you live? 

A 1640 Missouri Avenue, Northwest. 

Q Is that in the District of Columbia? 

A Yes, sir. 

Q Were you living there on May 22, 1955? 

A Yes, sir. 

Q How long had you lived there? 

A About fifteen and a half years. 

Q Mr* and Mrs. Cladny, being your parents, you live with them, is 
that correct? 

A Yes. 

Q, Directing your attention to May 22, 1955, do you recall whether or 
not you were act home any time of the day that day? (23) 

A I was home until we went out about a quarter after six. 

Q When you say you went out, whoa do you mean? 

A My husband and I and the children. 

Q How long were you gone? 

A About two hours. 

Q, When you left the house, and that was 1640 Missouri Avenue, North* 
west, was it not? 

A Yes. 

Q Vhat was the condition of the premises? 

A Everything was intact and we shut the back door and we went out the 
front door and locked it. 

Q About what time did you return? 

A About 8 o'clock, 7:30 or 8 o'clock. 

Q What did you observe about the premises, the house, when you returned? 


9 


A Well, I came in the front door and walked to the kitchen, and the 
back door glass was broken and the screen door was cut on the back. 

Q Is that the screen door which is part of the back door area? 

* i 

A Yes, sir. 

i 

Q, And the glass which you referred tq ? that was part pf what door? (24) 
A The back door. 

i 

Q There was a pane of glass in the door? 

j 

A Yes, sir. 

Q When did you discover—when you discovered that, what, if any- 

! 

thing, did you and your husband do? 

A I inmediately assumed that the bouse was broken into and we went 
out the back door and went next door and called the police from there. 

*1 Who called the police? Did you? i 

i 

A I went in there, I think X did or the neighbor, I don't remember 

! 

exactly. j 

Q, Did you return to the house? 

j 

A We came back and stayed out in the back yard until the police came. 

Q And while you were staying out in the back yard there, during the 

i 

time when you left the house, after you found the back door window broken, 
and the time you went to the neighbors, and the time you returned waiting 

i 

for the police, were you able to watch the entire house during that time? 

A No. I could see the back. 

Q Could you see the front? 

A When we walked from the neighbors back to the house we could see 
the front, 

i 

Q How much tims was involved in walking? (25) 

A A few minutes. 


Q Sxcept for a few minutes, you were watching only the beck door, 

I 

is that correct? j 

i 

A Yes. 


Q After the police arrived, did you then examine the premises? 

A Not until after they examined the premises. 

j 

Q After they examined the premises, did you examine the premises? 

A We were told we could go in, and 2 went in ay bedroom, and one 
of the boys' bedrooms was ransacked, all the drawers pulled out and every¬ 
thing dumped on the floor, and all my jewelry and money gone. 

Q Do you recall what was missing, to the best of your roeolleetion? 
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A Well, there were three or four rings, 

Q Let's take them up one at a tine. Ring No. 1, 

A It was a pink pearl ring with diamonds around it. 

There was an amethyst ring, 

There was a ring with with sapphires and two diamonds. 

I think that is all of the rings there might have been. 

There was about ten strings of pearls* 

There were, oh, approximately fifteen pairs of earrings, 14 carat (26) 
gold earrings and costume jewelry. 

There was a sterling silver ceiry-all case. 

Q Is that also called a compact? 

A Yes, sir. There was a gold carry-all case. 

A white beaded bag and white beaded billfold. 

There was about ten or twelve silver dollars and about fifteen or 
twenty dollars in quarters, and then there were dollar bills which approxi¬ 
mately was about $40. 

Q Let's take up the pink pearl ring. What was the value of that? 

A About $300. 

Q, Was that the cost of it to you? 

A Yes, sir. 

Q The amethyst ring, what was the value of that? 

A About $60. 

Q, And the sapphire ring with two diamonds? 

A About $100. 

Q The sterling silver carry-all case, or compact? 

A $80. 

Q And the gold carry-all case or compact? 

A About $33. 

Q And the white beaded bag? 

A About $85. 

Q, The earrings which you referred to, what was the value of those? 

A Well, there were about ten or twelve pair of the good ones and (27) 

they were valued about $30 or $35 apiece. 

Q Do you recall the make of them, what they were like generally? 

A There was one like a birdcage with a pearl stone in it. 

There was one with pearls with a star. 

The gold ones I have on. 



I can’t remember them all now. 

Q, The necklaces you refer to, what was the value of them? 

A There was one that came from Paris and it was worth about $35. 

I 

There was one about $18. j 

There was one about $10. 

I don’t know how many more there were. 

Q What was the value of the billford? 

I 

A The billfold was a gift; I think about $18. 

CROSS-EXAMINATION ! (31) 

BY MR. SNIDER: J 

Q Mrs. Friend, I believe you testified before that you had currency 

j 

in your jewelry box. Shat was the denominations of that currency? 

A I couldn’t tell you exactly and I couldn’t tell you how much ^as 
in there, but I do know there was one $20 a couple of tens and some one dol¬ 
lar bills and maybe fives. j 

Q When is the last time you had looked in that jewelry box? 

A About three or four weeks before. 

I 

REDIRECT EXAMINATION j (32) 

j 

BY m. TRCKELL: 

Q Did you give Mr. Baker permission to take any of this property? 

i 

A No, sir. 

JAMES D. LANGLEY (33) 

was called as a witness by the United States and being first duly sworn was 
examined and testified as follows: 

DIRECT EXAMINATION 

Q Your occupation? j 

A Sergeant, Metropolitan Police Department. 

i 

; 

Q How long have you been a police officer? 

i 

A Fifteen years the 9th of this month. 

i 

Q Directing your attention to May 22, 1955, did you on that occasion 

i 

receive a radio call concerning 1640 Missouri Avenue, Northwest, in the Dis- 

i 

trict of Columbia? 

A I was in 62 Scout with the two regular man when they received it. 

Q After the radio call was received, where did you go? (34) 

I 

A We proceeded to 1640 Missouri Avenue. 

Q Is that in the District of Columbia? 

A Yes, sir. 
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Cl In the Northwest Section? 

A Yes, sir. 

Q, And what, if anything, did you observe when you arrived at that 
place? 

A I went in the back door with Officer Donahoe while Officer Murphy 
was at the front. I went through the back first floor door. If I remember the 
screen had been pushed; there was a ball laying on the floor which looked like 
was used to break the glass with. 

0 After you entered the premises what, if anything, did you observe? 

A We observed on both I believe the second floor and first floor 
things were disarranged, drawers pulled out, and so forth. By that time 
Mrs. Friend was there with us. 

Q Just describe the appearance of the second floor at 1640 Missouri 
Avenue at that time. 

A The drawers had been pulled out of the bureaus in both bedrooms, 

I believe the beds had been disarranged and stuff had been pulled out on the 
floor. 

Q About what time of day was it when you came there? 

A We got the call at 8:20 p.m. It would have been about 8:25 to 

8:30 p. m. when we arrived there. (35) 

Q How many rooms were ransacked when you arrived there? 

A As far as I can recall there were three. 

(At tlae bench:) 

MR. TRQXELL: To avoid the missing witness rule instruction. Your 
Honor, I should like to inform the Court that I have in the witness room at 
this time Officer Joseph P. Murphy and James A. Donahoe of No. 6 Precinct of 
the Metropolitan Police Department, whose testimony will be cumulative and 
corroborative of the testimony of Sergeant James D. Langley. 

I proffer the witnesses. 

MR. SNYDER: That has all been testified to. That's all right. 

(In open Court:) 

HARRY T. SULLIVAN (36) 

was called as a witness by the United States and being first duly sworn, was 
examined and testified as follows: 

A Harry T. Sullivan. 

Q Your occupation? 

A Corporal, Metropolitan Police Department. 
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Q How long have you been a police officer? 

I 

A About twenty-four and a half years. 

j 

Q Directing your attention to May 22, 1955, were you on duty that 

i 

day? 

i 

! 

A Yes, sir. 

Q What trick of duty? 

I 

A Working 4 p. a. to 12 midnight. 

0, And who were you working with that day? 

i 

A I was the supervising officer that day. 

Q Did you receive information that day concerning 1640 Missouri 

I 

Avenue, Northwest? 

A Yes, sir. I 

j 

i 

Q And after receiving that information what, if anything, did you do? 

A We proceeded to that address and we found that the place had been 

I 

broken into. 

Q. Who was with you when you proceeded? (37) 

A Officer Bishop and Officer Tippery. 

Q Did you find other police officers there ahead of you? 

i 

A Yes, sir. 

i 

Q Who were they? j 

i 

A Officer Donahoe and Officer Murphy and Sergeant Langley. 

| 

Q But they want by a different cruiser than you? 

A Yes, sir. j 

i 

Q What did you observe when you and Bishop and Officer Tippery ar- 

I 

rived there? 

i 

A I was told that the house was broken into in the back door and X 
had information that there jewelry stolen, & pocketbook and jewelry, and the 
Sergeant directed me to go in the car 1 was in and look around in the imme- 

i 

diate neighborhood and see if I could see anyone. 

MR. SNYEER: I object. 

THE COURT: Ladies and gentleman of the jury, the portion of the 
statement made by the Sergeant to the witness out of the presence of the de- 

i 

i 

fendant, it not competent. 

A I observed that the screen and back door was cut and the window 

i 

! 

pane broken out from the back door. 

! 

Q, Did you go in the house then? 

j 

A I didn't go in, no. 

Q Later on, after you completed your work et the house what, if (38) 
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anything, did you do with Mr. Bishop and Mr. Tippery? 


(38) 


A We got in the car and went around the neighborhood looking for 
the party that broke in the place. 

Q Did you arrest anybody? 

A Yes. I observed the defendant, Mr. Baker f walking north on 16th 
Street, that is about six blocks from 1640 Missouri Avenue, and he turned 
east into Van Buren. 

We pulled alongside of him and I flashed my flashlight on him; he 
had a paper bag in his left hand and arm—it looked like a bag that would 
hold about five pounds—and when I flashed the light I could see shining 
articles in this bag; it was bursted down the side, and I placed him under 
arrest. 

Q Who was with you at the time of the arrest? 

A Officer Bishop and Officer Tippery. 

Q And when you say "Baker, n pro you referring to the defendant at 
counsel table? 

A Yes, sir. 

Q I should like to show you the contents of uhat has been marked 
Government Exhibit No. 2 for identification. 

I want to shew you the contents of this package. The package is 
marked Government Exhibit No. 2 for identification. I want you to look at the 
contents and state whether or not you can identify them. (39) 

A I recall this— 

Q Can you identify them? 

A Yes, sir. 

Q What are they? 

A This is the purse; I can identify this beaded purse. 

Q Where did you first see that? 

A It was kind of on top of the bag. It looked like this part was to¬ 
ward me because my flashlight shined on those two little hickeya there. 

Q Who was carrying that men you first saw him? 

A Baker. 

Q, When did you first see him carrying that? 

A About 9 p. m. on Sunday, the 22nd of May. 

Q, Of ^iat year? 

A 1955. 

Q And can you identify the rest of the contents of Government Exhibit 
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No. 2 for Identification? 


A No, I don’t believe I can. There was so ranch stuff there that I 
don't recall. 

i 

Cl Can you identify this (handing paper bag %o the -fitness) ? 

Examine it carefully. 

A I can't say positively, but it was a bag like this. I haven't my 
mark on it to identify the particular bag. It was a paper bag and it was (40 
bursted down 'the side like this. 


0 TJhere did you first see such a bag? 

A It was in the hand and arm of the defendant Baker. 
Cl When? 


A On the 22nd of May, about 5 p. m. 
Cl 1955? 


for identifica- 


A 1955, yes, sir. 

o I show you the contents of Government Exhibit No. 3 
tion, these contents right here. I ash you to examine those and state whether 
or not you have ever seen them before. 

A I don't recall them, no, sir. 

c, After Bviher was arrested, while in possession of the brown paper 
bag and contents, where did you tale him? 

A To the Sixth Precinct. 

CROSS-EXAMINATION 


BY MR. SNYDER: 

Q Officer, you stated that you picked up and arrested Mr. Baker on 
Van Buren Street? 

A Yes. 

Q And took him to the Sixth Precinct? 


A Yes, sir. 

i 

Q Did you ask Mr. Baker what he was carrying? 

i 

MR. TRQXELL: Objection. | ( 

THE COURT; You may answer the question. 

BY MR. SNYDER: j 

Q, Did you ask Mr. Balter That he was carrying? 

i 

A Yes. j 

i 

i 

Q That was his answer? 

A He said he had some stuff that he found. 

i 

I 

0 Did you ask him where lie found it? 













A No, I didn’t. 

Q Did Mr. Baker explain to you where be found it? 

A No, he did not. 

Q Did you ever go with Mb, Baker out to off Georgia Avenue to a 
vacant lot there after the tine you had arrested him? 

A No. I took hin down to the station and turned him over to the 
precinct detective. 

Q You stated you did not go inside the house on Missouri Avenue? 

A That is correct. 

Q Is it your statement then that after you arrested Mr. Baker and 
delivered him to tho precinct detective you had no further business with 
Mr. Baker? 

A That is correct, other than I saw the jewelry when it was taken 
free the bag. 

MR. SNYDER: That is all. 

WALTER R. BISHOP (42) 

was called as a witness by the United States and being first duly sworn was 
examined and testified as follows: 

DIRECT EXAMINATION 

Q Your occupation? 

A Police private, attached to No. 6 Precinct. 

Q. When you say "police" you mean the Metropolitan Police Department 
of the District of Columbia? 

A That is right. 

Q How long have you been a police officer? 

A Six years. 

Q Directing your attention to May 22, 1955, I ask you if on that 
occasion you were a police officer. 

A That is correct. 

Q And what was your trick of duty? 

A I was working the four to midnight tour of duty. 

Q Did you receive a report during that trick of duty regarding 
premises known as 1640 Missouri Avenue, Northwest? 

A Yes, sir. (4C) 

Q And after you received that report what, if anything did you do? 

A We cruised the area surrounding the premises within ten or fifteen 
blocks around there, looking around. 
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We vent to the premises and searched the premises and got a tem¬ 
porary report of the articles, and then we vent out and cruised the area. 

i 

Q When you vent to the premises, vere there other police officers? 

A Yes. 

j 

Q Who? 

i 

A Officer Donahoe, Officer Murphy, and Sergeant Langley vere on the 

i 

scene at the time. 

Q And you obtained a description of the property that was missing? 

I 

A Yes, sir. 

Q After receiving that description, vhere did ybu go? 

A We cruised around on 16th Street. We vent around the area and then 
headed north on 16th Street. i 

0, Who was with you? 

A Myself, Private Tippery and Corporal Sullivan. 


Q What, if anything, unusual occurred after you 


started cruising? 


A While cruising north on 16th, about the 5500 block of 16th Street 


we observed the defendant walking north on 16th with a paper bag on his (44) 


arm. 

I 

G Was there anything unusual about the paper bag? 

A The paper bag was ripped and at that time the white beaded pocket- 

i 

book was sticking through the portion of the bag. 


G After you saw that, did you arrest the defendant? 

I 

A We stopped and questioned him and arrested him. 

G I show you what has been marked Government Exhibit No. 2 for iden¬ 


tification. I ask you to look at these contents, four objects, and state 
whether or not you can identify the four objects. 

i 

A Yes, sir. 

Q Taking the objects you have one by one, first|I ask you if you can 
identify this. 

A Yes. That is the paper bag the defendant was carrying. 

i 

Q When was he carrying it? 

A On the night we picked him up with the other stuff in the bag. 

Q About what time in the evening was it you picked him up? 

A About 9 p. m. 

Q Can you identify these other objects? 

A Yes, sir. 


IS 









Q 


This object? 
Yes. 


(45) 


A 

Q The beaded bag and the envelope? 

A Yes. 

Q What are they? 

A Elis is part of the jewelry that was in the bag at the time of 
his arrest. 

Q And who had possession of it at that time? 

A The defendant. 

Q, I wish to show you the contents of the envelope, which contents 
are Government Exhibit No. 3 for identification. I ash you to examine those 
things, first the envelope and then the other object, and state whether or 
not you can identify them. 

A Yes, sir. This is the money in the card case that contains the 
money that was in the defendant’s righthand pants pocket. 

Q When was it you saw that in his pocket? 

A Upon searching him we found this in his righthand pants pocket* 

Q, When was that? 

A At nine o’clock on the 22nd of May. 

Q At the same time and place you found this other property? 

A Yes, sir. 

Q I now show you what has been marked Government Exhibit 4 for iden¬ 
tification. I ask you to examine that and state whether or not you can iden-(46) 
tify it. 

A Yes, sir. This was taken at the same time from the defendant, out 
of his left-hand pants pocket, at the same time and the same place. 

Q Now, I should like to show you what has been marked Government 
Exhibit No. 5 for identification. 

I will ask you to look at the contents of that and state whether or 
not you can identify the contents. 

A Yes, sir. This was taken out of his billfold fct the time. 

Q And what is it? 

A It is money that was taken out of the billfold at the time. I have 
the serial numbers here. 

Q It was -taken out of whose billfold? 

A Of the defendant’s billfold at the time of the arrest. 
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Q And that was at the same time and place at 9 p. m. on May 22, 1955? 

A That is right. 

Q Where was that? 

i 

A 16th and Van Buren in the 6500 block of 16th Street. 

Q Northwest? 

i 

A That’s right. j 

Q How far is that from 1640 Missouri Avenue, Northwest? 

j 

A That is approximately six blocks. (47) 

Q Was there any other property, other than that which you have 

i 

identified in Government Exhibits 2, 3, 4, and 5, which you recovered from 
the defendant at that time? 

i 

A Yes, sir. There was a large amount of jewelry and various lady's 
earrings and what not and a pocketbook. j 

j • 

Q Did you examine the contents of this envelope, which is part of 
Government Exhibit No. 2 for identification, I mean this envelope right 

j 

here? 


A That is two of the rings out of the property that 
him that night. 


we took from 


Q From the defendant? 

i 

A Two rings, that's right. 

I 

Q I will ask the witness if he recalls at this time without benefit 
of refreshing his recollection. i 

A It was a large amount of jewelry. There were earrings and neck¬ 
laces. There was a white bag, opera glasses. j 

Q In addition to this particular bag? 

A Yes, sir, in addition, all that. There were quite a few pairs of (48) 
earrings and necklaces and assorted lady's jewelry and one tie clasp which 
belonged to Leo Friend. 

Q Could you give us, without looking at that piece of paper, an 

i 

accurate description of all this? 

I 

A The main thing I remember is the white beaded pocketbook that had 
a gold type lock. There was a square box and the opera glasses and little 
strands of pearls and necklaces and earrings. j 

Was the property which you have new described, the necklaces, the 

i 

earrings, the opera glasses and the white pocketbook, were they returned to 

i 

Mrs. Friend? 
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A Yes, they were. 

Q What about the tie clasp? 

A That -was returned to Mr. Friend. 

Q And you kept only this portion of what you found on the defendant 
at that time for evidence in the case? 

A Yes, sir. 

Q You are referring now to the contents of Government Exhibits 2, 3, 

4, and 5? 

A That's right. 

Q. Could you, without refreshing your recollection, give a complete 
description of the property which you have returned to Mr. and Mrs. Friend? 

A I am afraid not. It was quite a large amount; a complete descrip¬ 
tion I couldn't. (4S) 

Q, At that time did you prepare a memorandum listing all that property? 
A Yes, I did. 

Q How did you prepare it, by typing out a list? 

A That's right. We typed up a property return. 

Q Did you type it? 

A I typed it and we had it on the desk and Detective Thanos called it 
out to me and I typed it. 

Cl And did you compare the list of what you typed out with what was 
before you after you typed it? 

A Yes, sir. 

Q Do you have that list with you at this time? 

A Yes. 

Q Would your recollection be refreshed if you were to examine that 

list? 

A Yes. 

Q Was that the accurate list at the time you prepared it? 

A Yes, sir. That is what was turned into the property clerk. 

MR. TROXELL: May the witness read the list? 

THE COURT: You can offer it as a document or take the testimony. 

MR. TROXELL: May these two pieces of paper be marked Government 

Exhibit No. 6 for identification? (50) 
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MR. TRQXELL: I offer this in evidence as a memorandum of past 
recollection record. 

I 

THE COURT: A document made in the regular course of business, I tales 
it. I 

BY MR. TROXELL: 

j 

Q Wa s this made in the regular course of business? 

i 

A Yes, sir. 

j 

Q By yourself as a police officer? 

A Yes, sir. 

i 

THE COURT: Any objection? ! 

i 

MR. SNYDER: No, sir. 

i 

THE COURT: Very well, let it be received. 

i 

i 

CROSS-EXAMINATION (51) 

i 

BY MR. SNYDER: 

! 

Q Officer Bishop, what time of day would you say you picked up the 

! 

defendant? 

| 

A About nine o’clock. 

Q Was that daytime or nighttime? 

A P. M. 

Q What was the condition outside? 

A It was still light. 

Q Was it necessary to use a flashlight to identify Mr. Baker? 

A While it was at the time of night where it is light enough to 

! 

see people on the street, it wasn't really altogether dark but we did put 
the flashlight on him. 

i 

Q You questioned him when you first saw him, prior to arresting him. 
What did you ask him? 

j 

A He said he was coming from the 1900 block of Somerset. 

MR. TRQXELL: May we come to the bench? 

j 

(At the bench:) 

MR. TROXELL: I object to counsel cross-examining this witness re¬ 
garding what this defendant said, because it is exculpatory. I object for 

i 

this reason. If the defendant has any defense I think he should be forced 
to go on the stand. 

i 

THE COURT: The rulin,_ of the Court is that counsel for the defense 
may ask concerning the ciroamstances of the arrest, first on the question (52) 



of probable cause, and second the broad rule which we have locally that one 
in possession of recently stolen goods, without explanation, it raises an 
inference of guilt; he nay also go into details consistent with innocence. 

The defendant doesn't have to take the stand unless he chooses to. 

It is up to bin. 

MR. TRQXELL: I understand that, but unless this is within the scope 
of the direct examination— 

THE COURT: It seems to be. They speak of stepping him and putting 
him under arrest and saying certain things. 

Accordingly, I will overrule the objection. 

A I asked him where he was coining from and he said he v.as coming from 
the 1900 block of Somerset, and there is no 1900 block of Somerset. 

BY m. SNYDER: 

Q And did you ask him where he obtained possession of these articles? 

A Yes, sir. 

Q What was his explanation? 

A He said he found them in the woods. 

0 What woods? Did he say? 

A He didn't know. He said the woods, at the time. 

Q Did you ever go with the defendant to some woods? 

A Yes. (53) 

Q Where were those woods? 

A We drove up Georgia Avenue looking for woods, so he could point 
out the place, and he picket out the woods known as Cox Estate. He said he 
had gone in the woods to urinate. 

The estate is located on the other side of Georgia Avenue. 

Q Is that near- Missouri Avenue" 

A That's right, it is just south of Missouri Avenue. 

There is an uphill road. The woods is right adjacent to the side¬ 
walk area. 

In order to urinate he could have gone right there, but we had to 
drive all the way up about a half block, up to the wooded area to find the 
location where he said he had urinated. 

At the time of driving up that road our headlights on the cruiser 
happened to be on a tree stump which he stated over by the tree stump he 
had urinated. 
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Upon closer investigation -we found the tree stump was actually a 

i 

piece of column of an old house, of concrete, or a stone column, and adjacent 
to that was a spot he pointed out where he had urinated, and had seen this 

i 

man come into the woods and secrete the bag. 

Q. What did he do then, when he said he saw the man secrete the bag? 

i 

A He said he waited until the man left and picked up the bag. (54) 

Q Did you smell the defendant’s breath at that time? 

i 

A Yes. He had the odor of alcohol on his breath. 

i 

Q. Did you go into a tavern with the defendant? 

A We offered to take the defendant in the tavern, which is approxi¬ 
mately a quarter of a block up the street which he said lie had been drinking 
At. 

i 

; 

He said he had been drinking at several taverns, and he mentioned, 
after we drove there, he said. That tavern across the street, he said, I was 

there. And we offered to take him in there in order to clear him to have the 

i 

bartender identify him, but he said when the time came he would take the 

i 

necessary action. 

j (55) 

Q Did you ever dust any of these articles you found for fingerprints? 

A No, sir. ; 

j 

Q Then you never did the test at all? 

Did you attempt to find the defendant's fingerprints on these 

i 

articles? 

I 

A Immediately? No, sir, because, sir, at the time of arrest he had 

in his possession a pair of gloves, tightfitting gloves, so we didn't bother 

! 

I 

to take any prints. j 

Q No prints were taken of any articles found in the house? 

i 

A No, sir. i 

MR. SNYDER: That is all. 

I 

THE COURT: So that we will understand this place you took him to, 
Missouri Avenue runs, broadly speaking, through the Brightwood section? 

THE WITNESS: Yes, sir. 

THE COURT: And the residence, 1640 Missouri Avenue is west of 16th 

i 

and between 16th and Rock Creek Park? 

THE WITNESS: Yes, sir. j 

i 
j 

THE COURT: In the old days we used to call it Concord Avenue. 

THE WITNESS: Yes, sir. 


(56) 






THE COURT: As you go across from Georgia Avenue going west. 


(56) 


your first street is what? 

THE WITNESS: Colorado Avenue there where the Masonic Temple is. 

THE COURT: And your next street is 14th Street? 

THE WITNESS: Yes, sir. 

THE COURT: And the next is 13th Street? 

THE WITNESS: Yes, sir. 

THE COURT: And then you go over the top of 16th and down the hill 
to Rock Creek Park? 

THE WITNESS: Yes, sir. 

THE COURT: How many blocks is it from the woods that abut on 
Missouri Avenue? 

THE WITNESS: It would be four long blocks. Actually it is a short 
block between Georgia Avenue and Colorado Avenue, and it is a regular block 
between Colorado and 14th; a long block between 13th and 14th, and then a 
short block to 16th and then a short block over to the house. 

THE COURT: From the place he said he found it to the place where 
you put him under arrest is how many blocks—16th and Van Buren? 

THE WITNESS: That would be roughly eleven or twelve blocks. 

THE COURT: I have no further questions. 

And by the way, is there a fire house on Georgia Avenue? (57) 

THE WITNESS: The fire house is directly opposite the Cox Estate; 
on the southwest corner of Georgia and Missouri there is a furniture place; 
on the southeast comer there is an Esso gas station, and the Cox Estate runs 
from the back of the gas station to Madison. 

THE COURT: And this tavern you are talking about adjoins the first 
floor of the Masonic Temple? 

THE WITNESS: It is just around the comer. I think they call it the 
Zombie now. 

MR. TRQXELL; I have a few questions. 

REDIRECT EXAMINATION 

BY MR. TRQXELL: 

Q Who first mentioned the tree stump? 

A The defendant did. 

Q What did he say about the tree stump? 

A As we drove up he pointed out a tree stump and said. That’s the 
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place over there where I urinated. 

Q And did he call it a tree stump? 

A Yes. | 

Q And then when you got over to the tree stump you found it wasn't a 
tree stump at all, is that correct? 

i 

A That is right. It was a portion of a column of a house. 

I 

Q But it did appear to be a tree stump? (58) 

| 

A From a distance it did. 

j 

Q Did you ever offer to take him to a tavern where he had been drink- 

i 

ing? i 

i 

A We offered him but he refused. ! 

Q How far is this place in Cox' woods where this alleged tree stump 
is to 1640 Missouri Avenue, Northwest? 

A Well, from Georgia and Missouri it is roughly four blocks, I guess. 

i 

It would be actually another block to where the tree stump is. 

Q How far is it from the place in Cox woods uhere the stump is to the 
place where you arrested the defendant? 

A About eleven blocks. 

i 

i 

Q Where did he say he came from when you first picked him up? 

A The 1900 block of Somerset. j 

i 

(J Somerset Street? 

* I 

A He didn't say. He said Somerset. 

Q Is there such a place? 

A There is no 1900 block of Somerset. There is a Somerset Place but 
it is not 1900. j 

Q How far does it go in numbers? 

A It runs to the 1400 block. 

MR. THQXELL: May these be marked as Government Exhibit No. 7 for 
identification? 

i 

Q I show you what has been marked as Government Exhibit No. 7 for (59) 

i 

identification and ask you to examine it and state whether or not you can 
identify it. 

A Yes, sir. These are the gloves that were taken from the defendant 
on the night the offense occurred and he was arrested. i 

Q Did he have them in his own personal possession at that time? 

A They were in the bag. 







Q They were in the hag? 

A Yes, sir. 

Q And why was it you didn't take fingerprints? 

A Because of his having the gloves in his possession. 

Q And why didn't you look for fingerprints on this property which 
you found in his possession? 

A Veil, if he was wearing gloves he wouldn't have any fingerprints 
on the property. 

Q And the property rras in his possession, too, was it not? 

A That is right. 

MR. TRQXELL: I have no further questions. 

RECROSS-EXAMINATION (60) 

BY MR. SNYDER: 

Q You cay these gloves were in the defendant's possession. They were 
in the bag in which all the articles were stored, is that not so? 

A All the articles weren't in the bag. 

Q You just testified that the gloves were in the bag. 

A The gloves were in the bag with some of the other articles. 

Q You did not know whether these were the defendant's gloves or not, 

then? 

A No, we didn't. 

(Thereupon at 3:30 o'clock p. m. an adjournment was taken in (61) 
the trial until Wednesday morning, October 5, 1955, at 10:00 o'clock 
a. m.) 

Washington, D. C. (62) 

Wednesday, October 5, 1955. 

The trial of the above-entitled action was resumed, pursuant to the ad¬ 
journment taken, before the HONORABLE JAMES R. KIRKLAND, United States Dis¬ 
trict Judge, and a jury, at 10:00 o'clock a. a. 

Thereupon, (64) 

TEDDY E. TKANOS, 

was called as a witness by the United States and being first duly sworn was 
examined and testified as follows: 

DIRECT EXAMINATION 
Q What is your occupation' 

A Precinct Detective with the Sixth Precinct, Metropolitan Police 
Department. 
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Q Were you on duty on May 22, 1955? 

i 

i 

A I was home at the time. 

i 

Q Did you come on duty that day? 

i 

A I was called in that evening. 

Q Were you present with Detective Bishop at any time that evening? 

A Yes, I was. 

■ ; 

Q Who was with you at the time you were with Bishop? 

A There were other police officers there, coning in and out of the (65) 
office at the time. 

i 

I 

Q Was there a time that evening when you were with the defendant 

i 

Baker? 

| 

i 

i 

A Yes, there was. 

i 

Q Were you with Baker when Baker went with Detective Bishop to Cox* 
woods? | 

A Yes, sir. 

! 

Q Did you hear what the defendant Baker had to say about Cox* woods? 

A Yes, I did. 

Q At the time he made that statement, were any promises or threats 
or offers of reward given? 

A None at all. 

Q Was any coercion or duress of any kind used? 

| 

A No, there wasn't. 

! 

Q Was there any physical violence of any kind? 

i 

A None at all. 

i 

Q Did Baker, when he spoke to you, speak freely and voluntarily? 

A No. 

| 

Q Was he under compulsion by you to speak? 

t 

i 

A Not when he was questioned; a lot of the questions he wouldn!t 


answer. 

Q I don't have reference to that. I mean, was there any coercion of 

l 

any kind exercised with reference to it? (66) 

l 

A No. 

Q Where was he questioned when he mentioned Cox' woods? 

A He didn't know the woods by name. 


But where was he at that time, when he made his statement about 


Cox* woods first? 


A In No. 6 Precinct, in the detectives room. 

Q And you and Bishop were present at that time? 

A Yes, we were. 

Q About what time of day was that? 

A It was in the evening 4 I would say somewhere between 10 and 10:30. 

Q Just what did the defendant say about Cox' woods? 

A At that time he didn*t mention it by name. When he was questioned 
about where he obtained this jewelry and money he stated he found it in the 
woods somewhere along Georgia Avenue. He didn't know the name of the wood 3 
at the time. He said he could point it out to us, and we rode up and down 
Virginia Avenue to two or three wooded areas and he finally got to Cox' 
woods, and he said, “This is it.” 

Q, Did he guide you in the woods to where he said he found this 
jewelry? 

A Yes. Prior to guiding us in there he had stated he had been in 
there before on another occasion. 

I said. Is there anything up there in the woods that you could (67) 
describe to me before we do get up there to identify it? 

He said. None at all. 

There is a road leads into the woods and we took the cruiser and 
the defendant in the car, and the woods has a road that leads up a steep 
hill. 

As we rode up in there the headlights hit what appeared to be a 
tree stump at the time, and he said. Oh, yes, I remember that tree stump, 
and he said. It’s right near that stump where I found the jewelry. 

When we reached the alleged tree stump we got out of the car and 
the headlights were still hitting this object, and we found it wasn’t a tree 
stump; it was a granite column of a home that used to be there at one time. 

Q How far into the woods did you go before he identified this alleged 

tree stump? 

A I would say it*s a good 200 yards. 

Q, Did he say why he had to go that far into the woods on that occa¬ 
sion? 

A No, he didn't. He said he had to urinate, and that's all. 

Q, Did he say why he had to go that far? 

A He said he didn't want the people on the street to see him. But 

the area, it is all brooded from this street back where he could have (6o) 

29 


enough cover from ten or fifteen feet. 

Q How deep in the 'roods -would a person have to go and not he visible 
from the street? j 

i 

A I -would say ten or fifteen feet. 

Q How far? I 

i 

A Ten or fifteen feet. 

Q Did he explain where he had been earlier that day? 

A He said he was along Georgia Avenue in some beer joints drinking 

! 

beer. 

i 

Q Did you ask him to identify those places? 

i 

A I did. and he refused. < 

' j 

Q He what? j 

A He refused to identify these places. 

Q Was the defendant drunk at the time you were talking to him on the 
evening of May 22, 1955? ' 

A No, he was not drunk. 

! 

Q He had been drinking? i 

A He had been drinking. 

Q Was his speech coherent” j 

i 

A Very coherent. 

I 

Q Could he walk straight? j 

i 

A Yes, he could. 

i 

i 

Q Did he respond to your questions readily? ! 

i 

A Yes, he did. 

i 

Q, I show you what has been marked as Government Exhibit No. 7 for (69) 
identification. I ask you if you have ever seen the contents of the exhibit 
before. 

A Yes, I have. 

Q And where did you first see them? 

A At the Sixth Precinct. j 

Q And in whose possession were they at that time? 

| 

A At that time they were sitting on the desk there with all this 

jewelry and everything, and Officer Bishop told me, in the presence of the 

i 

defendant— 

j 

i 

MR. SNYDER: I object. 

! 

THE COURT: Was the defendant present? 



TEE WITNESS: He ms present. 

THE COURT: I will overrule the objection. 

A In the presence of the defendant that they were taken from him. 

BY MR. TRQXELL: 

Q, At that time did the defendant deny that it had been taken from 

him? 

A No, he didn't. Ke said they were in the bag. 

Q That they were in the bag? 

A Yes. 

Q At any time did you ask the defendant to put those gloves on? I 
am referring to Government Exhibit No. 7. 

A Officer Bishop had done that prior to me getting there. He didn't 
do it in my presence. (70) 

Q What, if anything, did the defendant say about what he crossed 
after he left Cox' woods? 

A He said—and I wrote it down at the time on my own notes— 

Q Do you recall what he stated? 

A Yes. He said he left the woods not the way he came in but he went 
south through the woods which brought him out on the north side of Madison 
Street in the 900 block. 

He said he walked east for one or two blocks, which was either 
9th or 8th. 

At the time he was telling vis we had him in the cruiser and he was 
taking us in the direction he was traveling after leaving the woods. 

He went one or two blocks east and then south for an unknown 
number of blocks, and at that time he turned left and it was a few minutes 
later he was arrested. 

Q At what place? 

A He was arrested at 16th and Van Buren, and in the direction he was 
traveling, he was going in the opposite direction. 

Q Did he say anything about crossing any street car tracks? 

A He said he did not cross any street car tracks at all. 

Q Between Cox/ woods and 16th and Van Buren Street, Northwest (71) 

there are street car tracks? 

A There are. 

Q Would he have had to cross street car tracks to get from Cox' 
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woods to get to 16th and Van Buren Street? 

A He would. 

MR. TRGXELL: I have no further questions. 

i 

CROSS-EXAMINATION 

BY MR. SNYDER; 

| 

Q Officer Thanos, did the defendant state to you that he had been 
coining from his employer’s home just before he was picked up? 

i 

A No; He said that to Officer Bishop. 

i 

i 

Q Did the defendant, when you were at Cox’ woods, 1 tell you the cir- 

! 

cumstances of his finding the bag of jewelry and state that he saw another 
man secreted there? 

A He did. 

i 

Q And what did he state, exactly? 

i 

A He said he was urinating there at the stump of a tree and while he 
was there he noticed this white nan, he believed, come up and place a bag 
into one of the bushes there, and he watched him and he said after this other 

i 

unknown man left he went to see what he put there, and he said that's where 
he found the bag of jewelry and money and whatover was stolen. 

I 

BY MR. TRCKELL: (72) 

i 

Q Was this the same stump that later turned out to be part of a 

j 

house? 

A No, it wasn’t—I shouldn’t have said "stump. 1 * He was supposed to 
be urinating at a piece of a tree right near this stump. j 

Q, And was that the stump that the tree was near that later turned 
out not to be a stump? 

A That's right. 

Q How far did he say this man was from him when he saw him secrete 
this jewelry? I 

i 

I 

A From where he took us and showed us I would say it was a distance 

| 

of as far as from where I am to that first seat over there. 

Q A distance of 20 or 25 feet? j 

| 

A Something like that. 

Q In those woods at that time, would there have been visibility at 
that distance, in that location in the woods? 

A He stated he was there about 8:30, and I would say it was just 
getting dark. 

j 

i 

I 

i 

i 
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THE COURT: All exhibits received in evidence may be examined by (75) 


the jury. 

MR. TRQXELL: At this time, if the Court please, the Government 
offers in evidence as Government Exhibit No. 5 the exhibit which has been 
identified as Government Exhibit No. 5 for identification. This is an exhibit 
containing a twenty-dollar bill, a ten-dollar bill, a five-dollar bill, and 
eight one-dollar bills, a total of forty-three dollars. 

MR. SNYDER: I object to this on the ground it was found in the 
defendant's wallet and certainly there is no proof— 

THE COURT: The Court will rule that there is an issue of fact 
raised by the testimony of Mrs. Friend, and your objection will be noted.on 
the record, and subject to your objection it may be received. 

(Government Exhibit No. 5 for 
identification was received 
in evidence.) 

MR. TRQXELL: At this time the Government offers in evidence as 
Government Exhibit No. 7 that which has been identified as Government Exhibit 
No. 7 for identification. 

THE COURT: Is there objection? 

MR. SNYDER: I object. 

THE COURT: Subject to the objection, let it be received in evidence. 

(Government Exhibit No. 7 for (76) 
identification was received in 
evidence.) 

MR. TRQXELL: After the jury has examined these various documents, 
if the Court please, may counsel do the reading of Exhibit 6, which I think 
has been received? 

THE COURT: You may either read it or hand it to the jury. They 
will have it with them. 

MR. TRQXELL: All right. If that is the case I will put it in sequence 

here. 

THE COURT: Any other tonder? 

MR. TRQXELL: That completes the tender. Your Honor, and the Gov¬ 
ernment will rest. 

MR. SNYDER: No witnesses. Your Honor. The defense rests. 

THE COURT: How much time will counsel need for argument? 
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MR. TROXELL: Fifteen minutes. (76) 

I 

THE COURT: Will that be sufficient? 

MR. TROXELL: Yes. 

THE COURT: Each side is allowed fifteen minutes. 

May I say to the jury that all exhibits will be sent to you and 

' - " * v ' '•* - ‘ “ i 

you can take all the time in the world for them. 

I 

CHARGE TO THE JURY ! (87) 

THE COURT (Kirkland, J.): Ladies and gentlemen of the jury, the 

i 

indictment in this case which will go with you to the jury roan is drawn 

| 

in two counts. 

i 

The first count charges the offense known locally in the District 

i 

of Columbia as the offense of housebroaking, and the second count charges 

j 

the offense known as gra*d larceny, it being alleged that property of the 
value of $100 and upwards was taken on the occasion on the same date as the 
first count alleges. 

The Court charges you first of all that counts in an indictment 

i 

are as though they wore separate indictments themselves. They constitute 
separate charges, and in turn, when your verdict is taken, it will be taken 
on each count and you will be instructed as to the possible verdicts you 
can render* 

The Court instructs you that the indictment is not proof of a 

j 

crime, or evidence in any sense. It is merely the charge which the Grand 
Jury has filed as a formal accusation of crime against the defendant Robert 

i 

W. R. Baker, Jr., and it is the form of the specific charge, to guide the 
Court and the jury and the parties concerned. 

The law, in the first instance, presumes the defendant to be not 
guilty of the offense with which he stands charged. The presumption of inno¬ 
cence means that it is a presumption of the law that the defendant did (88) 

i 

not commit the offonse, and this presumption should continue and prevail 
in the minds of the jury in such a way as to cause them to find the defendant 

i 

not guilty, unless from all the evidence in tho case you are convincod be¬ 
yond a reasonable doubt that the defendant did commit the Offense of grand 

( 

larceny and housebreaking, either one or both. 

Tho burden of proof is on the Govommont to establish the guilt of 
the accused beyond a reasonable doubt; and that burden continues from the 

i 

beginning to the ond of tho trial; and applies to every element necessary to 
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constitute the crimes 


A reasonable doubt moans such a doubt as will leave the juror's 
mind, after a candid and impartial investigation of all the evidence, so un¬ 
decided that he is unable to say that ho has an abiding conviction of tho 
defendant’s guilt, or such a doubt, as in the graver and more important trans¬ 
actions of lifo would cause a reasonable and prudent man to hositato and 
pause. 

If the evidence fails to come up to this standard it is such as to 
warrant such a doubt, and if you have such a reasonable doubt, the law says 
tho defendant shall have tho benefit thereof. 

The words "reasonable doubt" must be given their usual or ordinary 
meaning. The doubt must not be trivial; it must not be whimsical; it must not 
be based on groundless conjecture, but it must be one that arises out of (89) 
the evidence, tho testimony on the stand, or tho exhibits received, or from 
the lack of evidence, and one that appears to you to bo reasonable in tho 
case. 

If you can reconcile the ovidonco with any reasonable hypothesis 
consistent with tho innocence of tho defendant, you should do so and, in that 
case, your verdict would bo not guilty. 

The Court instructs you that as a jury you are the sole judges of 
the credibility of the witnesses who appoared before you, and you should 
accord to individual witnesses and to the testimony given by them, that degree 
of credit and cffoct which in your honest judgment you think they ought to 
have, taking into consideration in so far as you are able so to do from the 
manner and appearance of tho witness upon the stand, whether tho testimony 
be frankly and honestly given; tho apparent intelligence or lack of intelli¬ 
gence of tho witness; his or her opportunity to observo the facts that trans¬ 
pired within his or her presence, and his or her capacity to remember what 
at prior times ho or she has observed, and his or her ability to expross 
accurately and communicate to you through the medium of words that which 
passed within his or her observation; also what if any interest a witness 
has in the outcome of the case; and whether on that account he has colored 
in any way the facts related in his or her testimony; and whothcr or not (90) 

there be manifested by any particular witness any bias, prejudice, or feeling 
for or against; and if so, whether or not that colored his testimony one way 
or the other. 
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You arc instructed also that yhcro a witness has a| direct personal 

i 

intcrost in the rosult of tho case, the tenptation is strong to color, per- 

i 

vort or withhold tho facts. Tho docp personal intorost which ho nay havo in 
tho result of tho caso should bo considered by tho ^jury in weighing tho evi- 
donco and in determining how far, or to what extent, if at all, it is worthy 
of crodit. 

i 

If you boliove that any witness has knowingly and willfully tes¬ 
tified falsely as to any fact or facts material to the issue on trial, you 

i 

may reject all or any part of the testimony of such witness. That rulo of 

I 

law, however, does not prevent you from giving weight to sudh parts of tho 

I 

testimony of such a witness as you may find to bo trustworthy and reliable; 
thus, you may find parts of tho testimony to bo supported and corroborated 
by other evidence in tho case which you may bcliovo to bo true; and this 

i 

oven though you may find other parts of such testimony to be untrue. 

! 

As tho Court told you previously, the indictment is drawn in two 

i 

counts, and the substance of the first count is to charge that on or about 
May 22, 1955, and within tho District of Columbia, tho defendant ontored (91) 

i 

i 

tho premises of Holon Cladny and Morris Cladny, joint owners, with intent 

i 

to stoal property of another. 

Tho Court instructs you that the statute involving tho offonso of 
housebroaking in tho District of Columbia is as follows: 

i 

Whoever shall either in the night or daytime break and enter, 

i 

or enter without breaking, any dwelling or othor building or any 
apartmont or room, whether at tho time occupied or not, for tho pur¬ 
pose and with tho intent to break and carry away any part thoroof, or 
any fixture or thing attached to or connected with the same is guilty 

I 

of the offonso of housebreaking.” 

Now, what tho statuto is aimed at is this: To constitute tho 

i 

crime of housebroaking it is necessary to show an unlawful entry with the 

i 

intent to commit some othor offense. Tho actual commission of tho additional 


offonso is not necessary to camploto the criroo of housebreaking. If it is 

i 

chargod tho do fondant did actually commit larceny of property of both tho 


owner of the premisos and of an occupant of tho promises. 


namely, tho 


daughtor and husband in this caso, Mr. and Mrs. Friend, proof of this larceny 

is ovidonco before you as boaring upon whother this defendant at tho bar is tho 

! 

one who made tho unlawful entry of the house and had an intent to commit a 




larceny therein. 

Accordingly, thoso oloraonts aro, the unlawful entry of the (92) 

dwelling of another, whether it bo in the daytimo or nighttime, whether it 
bo occupied or not; with tho intont to commit the offenge of larceny. 

The second charge in this caso is tho charge of larceny, and tho 
statuto is quito briof. Tho statute doclaros that whoovor shall foloniously 
take and carry away anything of value of tho amount of $100 or upward shall 
be guilty of tho offense provided for by tho statuto. 

Now, tho Court charges you that larceny is tho fraudulent or 
felonious taking and carrying away of tho personal proporty of another, 
without tho owner’s consent or knowledge, with tho intont to permanently ap¬ 
propriate such property to the taker's use, and to permanently deprive tho 
owner of tho proporty of such person. 

In tho offonsc of grand larceny in tho District of Columbia you 
are instructed that first and foromost the property shall be personal prop¬ 
orty. Generally specking, that is proporty of a movable character, and with 
the articlos introduced in ovidonco, tho Court instructs as a matter of law 
that all of them aro articlos of personal proporty as distinguished from roal 
proporty which means lands or buildings primarily affixed thereto. 

The second clomont is that tho personal proporty be taken and 
carriod away. This is known technically as an asportation. It moans noro than 
placing the hands on tho property in a dwelling; it moans taking it and ro- (93) 
moving it. 

Thoso olemonts must bo shown, and thon tho intont is that tho prop¬ 
erty bo takon with the intont to deprivo tho ownor permanently of tho proporty 
taken. 

Lastly, that it bo of the value of $100 or upwards. Tho law has 
made a distinction betweon grand larceny, where tho proporty is of tho valuo 
of $100 or upwards, as against pot it larcony whoro the valuo of tho property 
is undor $100. 

You have before you the articles involved in this caso and upon de¬ 
mand of your foreman or forolady tho Marshal is instructed to bring thorn into 
your presence and you may oxamino thorn with caro and for as much time as you 
find nocossary. Thoy havo boon passed among you. You havo soon them. 

You havo had testimony from tho ownor, Mrs. Friond, as to how much 
sho paid for each individual articlo. It is nocossary undor the charge that 
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they in the aggregate shall total $100 or more. 

Now, the charge in the indictment is that they are of the value 

j 

of $1,365, and they are itemized by the nature of each article and the value 

i 

of each. 

! 

! 

The Court points out and instructs you that if the total of the 
articles unlawfully taken are of the value of $100 or more, that is suffi- 

j 

cient for a return of a verdict of guilty, if all the other elements are (94) 
there and you are convinced beyond a reasonable doubt, to return a verdict 
under the circumstances of grand larceny. 

i 

In this particular case there are two charges, two counts, and the 

j 

Clerk will take separate verdicts in each. 

i 

When you have arrived at a unanimous vote and have notified the 

Deputy Marshal, you will be brought back into court with the foreman or 

i 

forelady at the end of the group, and he or she will be inquired of by the 

j 

Clerk, on the first count have you arrived at a verdict? The answer is in 

i 

i 

the affirmative, you have. 

I 

And the next question will be. How find you the defendant, guilty 

i 

or not guilty? 

i 

There are only two possible verdicts, either a verdict of guilty 

i 

or not guilty. 

j 

On the second count you will likrTiue be inquired as to whether 

j 

you have arrived at a verdict. If the answer is in the affirmative you will 

i 

so reply. 

i 

There is one distinction. It is your province ah a jury, if you 
believe that these articles have been unlawfully taken and carried away and 

i 

are of the personal property in nature, and with intent to permanently deprive 
the owner thereof, you have the duty of fixing value. If you are convinced 

I 

and convinced beyond a reasonable doubt that the total value is in excess 

i 

of $100 or more, then you should return a verdict as indicted, guilty as (95) 
indicated here, because the charge is grand larceny. 

J 

If you are convinced that their value is not that of $100 but is 
less than $100, it is within your province to return a verdict, if you are 

i 

convinced of all the other elements, a verdict of guilty of petit larceny. 

That is a matter solely within your province since you are the 
finders of the facts. ! 

i 

i 

There is one other matter I will give you which I ha vs overlooked. 

38 • I 


A 


The Court instructs you that the possession of recently stolen 
articles by a defendant is an evidential fact which the jury may consider. 

The circumstances of the unexplained exclusive possession of stolen property 
right after the commission of a larceny does not raise a presumption of law 
that the defendant committed the alleged larceny, but it is a circumstance 
that will support an inference of guilt, that is from this circumstance that 
a defendant had in his possession recently stolen goods of -which he does not 
give a satisfactory explanation to you as a jury, a reasonable one, you may 
infer guilt. 

Now, this means first that you must find that the articles were 
stolen. Then you must answer the question whether or not the articles were 
in the possession of the defendant after they were stolen, and if so, then 
was lie the thief or is his explanation of how he came to be in possession (96) 
of the stolen articles a reasonable one that satisfies you. 

If you are not satisfied with the reasonableness of the explanation, 
then you come back to the question of whether or not you will indulge in the 
inference that the law says you may indulge in, namely, that the unexplained 
exclusive possession of stolen property shortly after the commission of a 
larceny will support an inference of guilt. If you believe the defendants 
explanation is reasonable, then of course under those circumstances you 
would return a verdict of not guilty. 

Now, will counsel approach the bench? 

(At the bench:) 

MR. TRQXELL: The Government is content. 

THE COURT: Are there any additional instructions, amendments, or 
corrections, or any matters which counsel desire to call to the Courts 
attention before the jury retires? 

MR. SNYDER: I wonder if the last charge was sufficient on beyond 
a reasonable doubt. 

THE COURT: I will still give them that. 

Is there anything else? 

MR. SNYDER: No. 

(In open court:) 

THE COURT: Ladies and gentlemen of the jury, you will understand (97) 
that unlike a civil case where as you weigh the testimony between the 
plaintiffs side and the defendants side the plaintiff has the burden of 
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demonstrating that his testimony preponderates,'that on the criminal side the 

rulo is that the Government has the burden pf demonstrating by its evidence and 

* • 1 

convincing you beyond a reasonable doubt. That applies to all the elements 
which the Court gave in this instruction to you. 

Very well, you will iS5w retire. The indictment will go with you. 

i 

If you need the exhibits, they may be sent to you on request. 

(Thereupon at 11:15 o'clock a. m. the jury retired to consider of 
their verdict.) 

i 

(Thereafter, and at 12:20 o'clock p. m. the jury returned into 
the court room.) i 

THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon a verdict? 

i 

THE FOREMAN: We have. 

THE DEPUTY CLERK: What say you as to the defendant Robert W. R. 

Baker, Jr. on Count 1 of the indictment? 

i 

THE FOREMAN: Guilty. j 

THE DEPUTY CLERK: On Count 2? 

THE FOREMAN: Guilty. j 

THE DEPUTY CLERK: Members of the jury, your foreman says you find 

i 

the defendant Robert W. R. Baker, Jr. guilty as charged on Counts 1 and 2 (98) 

of the indictment, and that is your verdict so say you each and all? 

(The jury indicated in the affirmative.) 

Washington, p. C. (99) 

i 

October 28, 1955 

The above-entitled action came on for sentencing before the HONORABLE 
JAMES R. KIRKLAND, United States District Judge, 11:00 a.m. 

j 

THE COURT: Do you, Robert W. R. Baker, Jr., or your attorney, (100) 

i 

Mr. Snyder, have anything to say at this time why sentence should not be 

i 

imposed? 

MR. SNYDER: I have no statement, except that Mr* Baker wished me 
to make a motion that he have a new trial on the basis that he had an unfair 

i 

trial. 

THE COURT: I believe you have a motion coming later. I will coo- 

i 

plete the sentence at this time. 

Is there anything that you, Mr. Baker, desire to call to the Court's 
attention why sentence should not be imposed? 

i 

THE DEFENDANT: No. 

THE COURT: You, Mr. Baker, have a long prior criminal record. 


i 
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In March of 1940, at Chicago, Illinois, you wore convicted of 
assault with a dangerous weapon, and given one year at the house of correc¬ 
tion. 


In April of 1941, in Chicago, Illinois, you wore convicted of 
burglary, and given one year to life. You were committed to the state in¬ 
stitution at Joliet, Illinois. 

You wore paroled in 1946, permitted to return to Cumberland. 

There is a record of tresspassing on a railroad at Harrisburg, (101) 
Pennsylvania, October 1951, with a small fine of $6.00. 

In Baltimore in November of 1951, on six cases of burglary, you 
were sentenced to servo four years. 

Also, there is a charge here in the District of Columbia where you 
were given 30 days for tresspassing on a railroad in March of 1955. 

In view of your criminal rocord, and in view of the fact that you 
have been in jail five months now, the Court will impose a sentence of four 
to thirteen years. 

Now, Mr. Snyder, we will take up the motion. 


( 102 ) 


MR. SNYDER: Your Honor, I felt the trial was a fair trial. I don't 
have anything in support of Mr. Baker's motion. 

THE COURT: Were you present to aid him at the trial? 

MR. SNYDER: Yes, Your Honor. 

THE COURT: You may say anything you wish to the Court, Mr. Baker. 

THE DEFENDANT: I feel the day I was in here being tried, the ball 
game was on, and I feel the pooplo was more interested in the ball game than 
they was in my trial, for one thing. 

(103) 

The District Attorney made on statement about it being 45 minutes, 
which was 33 minutes, and ho oven contradicted himsolf when ho said I could 
have been hiddon some placo. In other words, he made an error when he called 
it 45 minutes himsolf. 

SHE COURT: Anything furthor? 

THE DEFENDANT: And the evidence that was put to the jury on a piece 
of paper, I don't feel that that was evidonce they could have. 

THE COURT: What was the evidence on a piece of paper? 

THE DEFENDANT: On two pieces of yellow paper. 

THE COURT: What wore they, please? 

THE DEFENDANT: They wore supposed to have been stuff I had taken 
out of the house. 
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tie clasp. 


The woman was wearing her earrings and the fellow was wearing tho 

i 

i 

i 

THE COURT: I don't understand what you moan by the pioco of paper— 
what paper? 

i 

THE DEFENDANT: Tho yellow pioce of paper—rtwo sheets of yellow 
paper—stuff markod on this yellow paper, stuff that was supposed to bo 
taken from the houso. 

i 

MR. SNYDER: Your Honor, that was tho property list, which the police 
officer stated was accurate at tho time it was prepared. It was admitted in 

j 

ovidence. 

j 

THE DEFENDANT: tty personal belongings—I have a billfold with $47 (104) 
that I worked for—got paid $69 that Friday. It was turned over to— 

THE COURT: You contend that a billfold— 

THE DEFENDANT: Tho billfold is my billfold. 

j 

THE COURT: —was your billfold? 

| 

THE DEFENDANT: Yes, was my billfold. 

THE COURT: I remember that billfold had a peculiar white face to 
it. It was a Masonic— 

TEE DEFENDANT: Not that one. It was an alligator billford. 

j 

THE COURT: I remember very clearly the white-faced billfold which 
he identified. 

THE DEFENDANT: That was the billfold that tho officer stated ho 
took the $47 out of. That was my billfold—not the white one. The beaded 
one—that is an alligator billfold. 

THE COURT: That was the woman's pocketbook. A white beaded bag, 
and a billfold containing $47. 

The Court takes shorthand notes. 

j 

THE DEFENDANT: I am referring to the alligator billfold. It wasn't 

i 

represented here in this trial. 

THE COURT: Does counsel have any information about this? 

MR. SNYDER: I believe tho defendant is speaking of his own per- 

I 

sonal billfold from which tho money was taken. (105) 

! 

THE COURT: Is there anything olso? ! 

i 

THE DEFENDANT: No, Your Honor. 

THE COURT: On that point that his case was tried while the base¬ 
ball gano was on—apparently the argument is that this interfered with tho 
trial. ! 
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TIig record shows that it was tried for two days: October 4, 1955 
and October 5, 1955. 

There is no evidence of any interference with the trial. 

Tho Court fools it was a fair trial, and accordingly, tho notion in 
proper person is denied. 

THE DEFENDANT: Can I notion for appoal? 

THE COURT: You will have to got an attornoy for that. The Court 
will assign an attorney to you. 

Vory well, this matter is disposed of, and I am letting Mr. Snyder 
out at this tine. 

Is there any objection? 

MR. SNYDER: None whatsoever. 

(Whereupon, tho heading in this natter was concluded.) 


FILED IN OPEN COURT (107) 

JUL 5 1955 

HARRY M. HULL, Clork 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 

Grand Jury Impanelled June 2, 1955, Sworn in on June 7, 1955 


The United States of America 

v. 

Robert W. R. Baker, Jr. 


Criminal No. 612-55 

Grand Jury No. 695-55 

Housebreaking and Larceny 
(22 D.C.C* 1801,2201,2202) 


The Grand Jury charges: 

On or about May 22, 1955, within the District of Columbia, Robert W. R. 
Baker, Jr., entered the dwelling of Helen Cladny and Morris Cladny, joint owners, 
with intent to steal property of another. 


SECOND COUNT: 


On or about May 22, 1955, within the District of Columbia, Robert W. R. 
Baker, Jr., stole tho property of Francos Friond and Lee Friend, of tho value 
of about $1,365.00, consisting of tho following: $70.00 in money, one fingor- 
ring, of the value of $50.00, one fingerring, of the value of $400.00, one 
fingerring, of the value of $150.00, one evening bag, of tho value of $75.00, 
one compact, of the value of $85.00, one pair of opera glasses, of tho value 
of $20.00, ten pairs of earrings, each pair of tho value of $50.00, the 


43 




property of Francos Friond; one tie clasp, of the value of $15,00, the prop¬ 


erty of Leo Friond. 


A TRUE BILL: 

/s/ Robert A. Mokofske 
Deputy Foroman. 


/a/ ? (Illogiblo) 

j 

Attorney of the United States in 
and for the District of Columbia 

I 

i 


FILED 
JUL 8 1955 

Harry M. Hull, Clerk 
PLEA OF DEFENDANT 


(108) 


On this 8th day of July, 1955, the defendant Robert W.R. Baker, Jr., 

requests counsol bo appointed by tho Court 
appearing in propor person a o Brtxh yxfexcc xktmn&j which is so orderod, being 

i 

arraignod in open Court upon the indictment, tho substanco of the charge boing 
stated to him, pleads Not Guilty thereto. 

The defendant is remanded to tho District of Columbia jail. 

By direction of i 

H. A. SCHWEINHAUT 

1 " mmm 

t 

Presiding Judgo 
Criminal Court No. 1 


FILED (109) 

JUL 8 1955 
Harry M. Hull, Clork 

ORDER APPOINTING COUNSEL TO DEFEND 

I 

Upon consideration of tho motion of tho defendant in tho abovo-ontitlcd 
cause, it is this 8th day of July A.D., 1955 

ORDERED, That Mr. Leonard R. Snyder be, and ho is, horoby appointed to 

i 

appear and defend on behalf of tho said defendant. 

i 

/s / H. A. Schweinhaut 
Judge 


FILED (111) 

Oct 5 - 1955 

! 

Harry M. Hull, Clerk 

On this 5th day of October, 1955, came again the parties aforesaid, in 

l 

j 

mannor as aforesaid, tho same jury as aforesaid in this causo, tho hearing of 
which was rospitod yesterday; whereupon, the alternate jurors are discharged; 

i 

thereupon, the jury upon their oath say that tho defendant is guilty as indi¬ 
cated. i 
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Lot this letter bo Filod as a Motion for a Now Trial. 
Datod: Octobor 18, 1955 /s/ Jamoa R. Kirkland 


The ease is referred to tho Probation Officor of the Court and tho de¬ 


fendant is remandod to tho District of Columbia Jail. 


By direction of 

James R. Kirkland 
Presiding Judge 
Criminal Court No. Five 


FILED 

OCT 18 1955 
Harry M. Hull, Clerk 


( 112 ) 


Oct. 14, 1955 


The Hon. James R. Kirkland 
U. S. District Court 
§5 Washington 1, D.C. 

** Dear Sir: 

Why I am writing to you is: that I understand that I had five days 
in which to make amotion for a new trial? 

I wrote to my Attorney on the 6 of Oct. 1955 and askod him to make 
an amotion for mo. But I have rocoivod no answer from him. 

I will say here, that if tho police would if takon me to tho tavorn 
like I, wont to. No wo will do that loator on. And I askod them at No. 6 
police station And a ditectivc told mo not to worry that ho know the bar- 
koepor thoro that ho will go end soo him. If thoy would have takon oo to 
tho tavern thon I could havo provod my innoconco. Bocauso I was thoro 
from 7 o^clock untill 8:30 chclock P.M. 

I will close horo and hopping to haro from you soon. 

I am, Sincoroly. 

/s/ Robert W. R. Baker Jr. 

No. 104689 

PRAECIPE 


(113) 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


the 


day of 


Octobor 


1955 


United Statos 
vs. 


) 


) Crim. 
) grxxt 
) 


FILED 

Oct 28 1955 

Robert W. R. Baker) Actlon No * 612-55 CLERK 

The Clark of said Court will please withdraw counsel for Defendant, 
Leonard R. Snydor from tho caso, for the roasons that defendant claims ho had 
an unfair trial, and your attorney doos not concur with defendant's feelings. 


/s/ Leonard R. Snyder 
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Approved: 

/s / Janes R, Kirkland 
JUDGE 


Address 


2000 P St. N. ¥. 


Attorney for Defendcut 


ORDER APPOINTING COUNSEL TO DEFEND 


( 114 ) 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


FILED 

OCT 31 1955 


HARRY M. HULL; CLERK 


UNITED STATES 


( Criminal No. 612-55 

vs. ) I 

) Chargo H3 & L 
Robert W. R. Bakor, Jr. ) 

ORDER APPOINTING COUNSEL TO DEFEND 

i 

Upon consideration of tho notion of the defondant in the above-entitled 
cause, it is this 31st day of October A. D., 1955 

| 

ORDERED, That George Hospidor bo, and he is, hereby appointed to appear 

for purposes Qf appeal 

aaihigftaii / on behalf of the said defendant. i 

i 

/s/ Janos R. Kirkland 

i 

Judge 


FILED 
Nov 1 1955 

HARRY M. HULL, CLERK 


(115) 


On this 28th day of October, 1955, cone tho Attorney 


of tho United 


States, tho defendant in proper person and by his counsel, Leonard R. Snyder, 
Esquiro; thereupon, the notion of the defendant for a now trial, coming on to 

i 

bo hoard, after argument by counsol is by tho Court denied. 

i 

j 

Tho defendant is remanded to tho District of Columbia Jail. 

By direction of 

i 

Janos R. Kirkland 
Presiding Judge 


Criminal Court No. Five 


FILED 


(U6) 


NOV 1 1955 

HARRY M. HULL, CLERK 


On this 28th day of Octobor, 1955 came the attornoy for tho government 
and the defendant appeared in person and 1 by counsol, Leonard Snyder, 
Esquire. j 

IT IS ADJUDGED that the defendant has been convicted upon his plea of 2 
not guilty a verdict of guilty of the offense of 
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Housebreaking and Larceny 
as charged 3 




and the court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 
being shown or appearing to the Court, 

IT 13 ADJUDGED that the defendant is guilty as charged and convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the custody of 
the Attorney General or his authorized representative for imprisonment for 
a period of* 

Four (4) Years to Thirteen (13) Years. 

ttm/imtm/mn? 

IT IS ORDERED that the Clerk deliver a certified copy of this judgment 
and commitment to the United States Marshal or other qualified officer and 
that the copy serve as the commitment of the defendant. 

/s/ James R. Kirkland, 

United States District Judge. 

The United States District Court (117) 

For The District of Columbia 


United States of America 
v 

Robert W. R. Baker, Jr. 


) 

) 

) Criminal No. 612-55 
) FILED 

' NOV 9 1955 

HARRY M. HULL, Clerk 

Notice of Appeal 


Name and address of Appellant—Robert W. R. Baker, Jr. 

200 - 19th St. S. E. 
Washington, D. C. 


Offense: Housebreaking and Larceny 

Judgement and Sentence: Trial by jury October 4, 1955, and a verdict of 

guilty returned "as charged” on October 5, 1955. 
Sentenced by Hon. Judge Kirkland to a term of 4 to 
13 years, on October 28, 1955. 

Appellant confined: At the District of Columbia Jail. 

200 - 19th St. S. E. 

Washington, D. C. 

/s/ x Robert R. W. Baker Jr. 

Appellant proper person 

200 - 19th St. S. E. 
Washington, D. C. 

Dated: 11/8/55 

Let this be filed 
/s/ James R. Kirkland 

Judge 

Dated: Nov. 9, 1955 
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The United States District Court 
For The District of Columbia 


( 118 ) 


I 


Robert W. R. Baker, Jr. ) 

Petitioner j 

v ) 

United States of America j 

Defendant ) 

- A --) 


Criminal No. 612-55 

i 

FILED 
NOV 9 1955 


HARRY M. HULL, Clerk 

Affidavit In Support of Application For Leave 
To Proceed Without Prepayment of Costs . 

! 

I, Robert W. R. Baker, Jr., being first duly sworn according to low, 

i 

deposes and says, he is the petitioner in the above entitle^ cause, and in 
support of his application for leave to proceed in said cause without being 

i 

required to prepay fees and costs, states as follows: 

i 

I 

1. That he Is a citizen of the United States. 

2. That because of his poverty he is unable to pay the' costs of said action. 

3. That he is unable to give security for same. 

4. That he believes he is entitled to the redress he seeks in said action. 


5. That the nature of his appeal and action is briefly states as follows: 

| 

(a) That his appeal is meritorious as to substantial questions of 

1 a* 7 . i 

(b) That is is taken in good faith, and not frivolous or malicious 

(c) That he is ontitled to appeal in forma pauperis , pursuant to the 
requirements laid out in U.S.C.A. Title 28: 1915. 

/s / x Robert ¥. R. Baker Jr. 

Sworn to before me this Petitioner pro se 

8th day of November, 1955. 200 - 19th St. S.E. 

/s/_?_ (Illegible) Washington, D. C. 

Notary Public, D. C. Let a transcript be furnished at FILED 

Government expense, I DEC 8 1955 
/s / James R. Kirland i HARRY M. HULL, Clerk 

Judge | 

Dated 12-8-55 

Lot the petitioner proceod without prepayment of 
costs. i 

/s / James R. Kirkland _ 

Judge Datedt Nov. 9, 1955 

I 

PRAECIPE _ (119) 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

the 21st day of November 1955 


FILED 

NOV 22 1955 
Barry M. Hull, Clerk 


I 

i 
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UNITED STATES 


I 


fibbcii Criminal 
Action No. 612-5 p 


vs. 

Robert W. R. Baker 
The Clerk of said Court will enter my appearance withdrawn. 
APPROVED: 


/a / James R. Kirkland 
Judge 11-23-55 


/s/ George A. Hospidor 

I 

George Hospidor 
1341 G 

Address 1416-F St.,I N. W. 


Attorney for 


deft. 



i 
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BRIEF FOR APPELLEE 


©ttitefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Xo. 12,974 : 

J 

Robert TV. R. Baker, Jr., appellant 

i 

v . 

United States of America, appellee 


APPEAL FROM THE EXITED STATES DISTRICT COURT FOR 
TEE DISTRICT OF COLUMBIA 


OLIVER GASCH. 

United States Attorney. 

LEWIS CARROLL, 

EDWARD P. TROXELL. 

E. TILLMAN STIRLING. 

Assistant United States Attorneys. 













No. 12,974 

QUESTION PRESENTED 

Three police officers testified that they found appellant, 
less than one hour after a housebreaking and larceny had 
taken place, within six blocks from the premises burglar¬ 
ized, with a paper bag containing stolen property. Other 
stolen property was found in appellant’s pockets. No evi¬ 
dence was presented by the appellant. Therefore, in the 
opinion of the appellee, the following question is presented: 

1. May the sufficiency of the evidence be raised for the 
first time on appeal? If so, does the evidence support the 
verdict ? 


(i) 
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®ntteb States Court of &ppeate 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 12,974 

Robert W. R. Baker, Jr., appellant 

v. 

United States of America, appellee 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT of the case 

Appellant was indicted on July 5, 1955 for housebreak¬ 
ing (Count One) in violation of District of Columbia Code 
^ 22-1801, and for grand larceny (Count Two) in violation 
of § 22-2201 (J. A. 43). Trial commenced on October 4, 
1955 and on October 5, 1955 the jury returned a verdict 
of guilty on both Counts (J. A. 44). On October 28, 1955 
appellant was given a general sentence of from four to 
thirteen years imprisonment (J. A. 46). This appeal fol¬ 
lowed. 

The facts of the case are largely undisputed (App. Br. 
1). Through the testimony of Mrs. Helen Cladny (J. A. 
1-4), it was established that she and her husband owned 
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the premises at 1640 Missouri Avenue, Northwest, Wash¬ 
ington, D. C. Mr. and Mrs. Leo Friend testified (J. A. 
4-12), that they lived at the above address with Mrs. 
Friend’s parents. Through their testimony it was estab¬ 
lished that the premises was broken into between six and 
seven-thirty or eight p. m. on the evening of May 22, 1955, 
and that money and personal property valued at well over 
$100.00 was stolen. 

Sergeant James D. Langley, Metropolitan Police Depart¬ 
ment, testified that he responded to a call at 8:20 p. m. 
on May 22, 1955 and went to the above address where he 
observed that the drawers in the bureaus on the second 
floor had been pulled open and the contents dumped on the 
floor (J. A. 13). Officer Harry T. Sullivan testified that he 
responded to a call on the evening of May 22, 1955, and 
went to the above address. He noticed that the screen in 
the back door was cut and that a pane of glass in the door 
had been broken. He did not go into the house but returned 
to his police cruiser, and in the company of Officers Bishop 
and Tipperv, drove around the neighborhood looking for 
the party who broke into the premises (J. A. 15). Officer 
Sullivan stated that he observed a inan walking north on 
16th Street, N. W., which is about six blocks from 1640 
Missouri Avenue, N. W. The cruiser pulled along side of 
this man, and the officer turned his flashlight on him. He 
observed the man, identified as appellant, carrying a torn 
paper bag with shiny objects inside of it. This occurred 
at about 9:00 p. m. When asked what he was carrying, 
appellant told Officer Sullivan it was some “stuff” that be 
had found (J. A. 16). 

Officer Bishop, Metropolitan Police Department, was also 
in the cruiser when appellant was seen on 16th Street. He 
testified that he saw appellant carrying a torn paper bag, 
and observed “the -white beaded poeketbook sticking 
through the portion of the bag”. (J. A. 18). Officer 
Bishop said he had received a report of the articles stolen 
before they started cruising the area. Upon searching ap¬ 
pellant he found some money in a card case in his right- 
hand trouser pocket. (Government Exhibit #3). Officer 
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Bishop identified the various objects recovered from the 
paper bag. On cross-examination the officer testified that 
he asked appellant where he was coming from and was told 
that he was coming from the 1900 block of Somerset, but 
added that there is no 1900 block of this street. When ap¬ 
pellant told the police that he had gone into some woods 
to urinate and while there had seen a man place the paper 
bag under some bushes, they drove appellant around the 
neighborhood trying to locate the area in which he said he 
found the bag. Appellant pointed to some woods known as 
the Cox Estate, so they drove the cruiser into these woods. 
After driving about two hundred yards, Officer Bishop said 
appellant pointed from the car to a tree stump on which 
the headlights were shining and said that that was the 
place where he had urinated. The police got out of the car 
and discovered that the object was not a tree stump at all 
but was a piece of column from an old house (J. A. 24). 

Officer Bishop said he smelled the odor of alcohol on 
appellant’s breath, and was told that he had been drinking 
at several taverns. They drove to one tavern that appel¬ 
lant said he had been drinking in and offered to take appel¬ 
lant inside in order to have the bartender identify him, 
but appellant refused saying that when the time came he 
would take the necessary action (J. A. 24). The officer 
said they did not take any fingerprints at the buglarized 
premises because when arrested appellant possessed a pair 
of gloves. 

On redirect examination, Officer Bishop again stated that 
they offered to take appellant to the taverns where he had 
been drinking, but that he refused. He also said that they 
did not take fingerprints because they presumed that ap¬ 
pellant was wearing the gloves found in his possession and 
therefore would not leave any prints (J. A. 27). 

Detective Teddy E. Thanos testified that he was with 
Officer Bishop when they took appellant into the woods to 
locate the place where he had urinated and had found the 
paper bag with the stolen property. He said that after 
going about two hundred yards into the woods appellant 
pointed to a tree stump and said that that was the place 
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where he had urinated. However, it turned out that the 
tree stump was in reality, a granite column. He asked 
appellant why he had gone so far into the woods to urinate, 
and he said because he did not want to be seen (J. A. 29). 
Detective Thanos said the woods were so thick that a person 
would only have to go ten or fifteen feet into the woods in 
order not to be seen from the street. The officer said he 
asked appellant to identify the places in which he had been 
drinking but that he refused. lie said appellant was not 
drunk (J. A. 30). Appellant told Detective Thanos that 
he had not crossed any streetcar tracks after leaving Cox’ 
woods and before arriving at 16th and Van Buren Streets 
where he was arrested. He stated that in order for a per¬ 
son to get from the woods at 16th and Van Buren Streets, 
he would have to cross streetcar tracks (J. A. 31). 

At the close of Officer Thanos’ testimony the prosecution 
closed its case. The appellant presented no evidence nor 
did he make any motions. (J.A. 33). After instructions 
the jury remained out for one hour, and then returned 
a verdict of guilty on both counts. 

STATUTES INVOLVED 

District of Columbia Code § 22-1801 (1951 Ed.) provides: 

Housebreaking. Definition ami penal ft /.—'Whoever 
shall, either in the daytime, break and enter, or enter 
without breaking, any dwelling, bank, store, warehouse, 
shop, stable, or other building, or any apartment or 
room whether at the time occupied or not, or any 
steamboat, canal boat, vessel, or other watercraft, or 
railroad, car, or any yard where any lumber, coal, or 
other goods or chattels are deposited and kept for the 
purpose of trade, with intent to break and carry away 
any part thereof or any fixture or other thing attached 
to or connected with the same, or to commit any crim¬ 
inal offense, shall be imprisoned for not more than 
fifteen years. 

District of Columbia Code § 22-2201 (1951 Ed. Supp. Ill) 
provides: 


Grand larceny .—Whoever shall feloniously take and 
carry away anything of value of the amount or value 
of $100 or upward, including things savoring of the 
realty, shall suffer imprisonment for not less than one 
nor more than ten years. 

SUMMARY OF ARGUMENT 

It is well settled that the question of the sufficiency of 
the evidence can not be raised on appeal in the absence of 
a motion for judgment of acquittal during trial, and since 
appellant failed to make such motion, the question is not 
properly before this Court. Even assuming that the ques¬ 
tion will be considered, viewing the record in the light most 
favorable to the Government, it will be seen that there was 
ample evidence to establish appellant’s culpability. He 
was arrested in the vicinity less than an hour after the 
housebreaking and larceny occurred, and had the stolen 
property on his person. The prosecution made out a prima 
facie case which appellant did not rebut by any evidence. 

ARGUMENT 

The Verdict Was Supported By Substantial Evidence 

Appellant put on no evidence during trial, nor did he 
make a motion for judgment of acquittal at any time. At 
the time of sentencing his counsel was asked if he had any¬ 
thing to say, and replied (J.A. 40), “I have no statement, 
except that Mr. Baker wished me to make a motion that 
he have a new trial on the basis that he had an unfair 
trial.” Disposition of this motion was postponed until 
after sentence was imposed, at which time the Court an¬ 
nounced (J.A. 41), “Now, Mr. Snyder, we will take up the 
motion.” Counsel replied, “Your Honor, I felt the trial 
was a fair trial. I don’t have anything in support of Mr. 
Baker’s motion.” After hearing from appellant person¬ 
ally (J.A. 41-43) the Court denied the motion (J.A. 43). 

It is the long established rule that in the absence of a 
motion for judgment of acquittal, the right to question the 
sufficiency of the evidence on appeal is waived. In Fallen 






v. United, 220 F.2d 946, 949 (5th Cir. 1955), cert, denied, 
350 U.S. 924 (1955), the court said: 

“There was no motion for a judgment of acquittal, 
and in the absence of such a motion we are not called 
upon to review the sufficiency of the evidence, except 
to prevent a manifest miscarriage of justice.” 

Also see Knight v. United States, 213 F.2d 699, 700 (5th 
Cir. 1954); Mitchell v. United States, 221 F.2d 554, 555 
(8th Cir. 1955), cert, denied, 350 U.S. 832 (1955). This 
rule has also been applied when a defendant makes a motion 
for acquittal at the close of the evidence for the prosecution, 
but fails to renew it at the close of all the evidence. In 
Battle v. United States, 92 U.S. App. D.C. 220, 206 F.2d 440 
(1953) this Court said: 

“. . . Moreover, appellant’s failure to move for 
acquittal at the close of the case bars his right to review 
of the motion for judgment after the verdict.” 

Also see Fisher v. United States, 92 U.S. App. D.C. 247, 
205 F.2d 702 (1953), cert, denied, 346 U.S. 872 (1953). 
'Lii v. United States, 198 F.2d 109 (9th Cir. 1952). Thus 
it is readily apparent that the question of the sufficiency 
of the evidence is not properly before this Court on appeal. 

Appellant agrees (Br. 5) with the proposition that the 
unexplained possession of recently stolen property is suf¬ 
ficient to establish guilt. See Tractenberg v. United States, 
53 App. D.C. 396, 398, 293 F. 476 (1923); Wright v. United 
States, 89 U. S. App. D.C. 70, 71, 189 F.2d 699 (1951); Gil¬ 
bert v. United States, 94 U.S. App. D.C. 321, 322 215 F.2d 
334 (1954). However, it is his contention on appeal that 
because the police failed to completely investigate his alibi, 
and failed to take fingerprints at the premises broken into, 
he did not get a fair trial. It will be noted that these 
grounds were not urged by appellant in his motion for a 
new trial in the District Court. 

It will be remembered that Officer Bishop testified that 
he offered to take appellant to the taverns where he said he 
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had been drinking on the evening in question, but that ap¬ 
pellant refused the offer. Detective Thanos testified that 
he asked appellant to identify the places where he had 
been drinking but he refused (J.A. 30). Thus the police 
tried to investigate appellant’s alibi but were prevented 
from doing so bv his own obstinacv. 

Appellant also claims that the failure of the police to dust 
the premises for fingerprints was a denial of due process 
(Br. 6-7). This failure seems consonant with the situation, 
because appellant was found with a pair of gloves when 
arrested. Apparently the police thought that he wore 
these gloves when he broke into the house, and therefore 
there would be no fingerprints left. To say that the police 
should have searched for fingerprints seems to ignore the 
prima facie presumption arising from possession of re¬ 
cently stolen property. Such a presumption without ex¬ 
planation is enough in and of itself to establish guilt. 

Appellant also claims that the fact that he was blithely 
walking down the street with the fruits of the crime plainly 
in view is also inconsistent with guilt. Although flight from 
a crime may give rise to an inference of guilt, Wilson v. 
State. 250 P.2d 72, 75 (Okla. 1952), appellee has been unable 
to find anv holdings that where a defendant is merelv walk- 
ing away he is entitled to an inference of innocence. Under 
the circumstances appellant may have felt that rather than 
try to conceal a bulky parcel under his clothing, it would 
be less obvious if the purloined bag were freely displayed 
for all to see. 

Having been convicted by a jury, the only question on 
appeal is whether there is substantial evidence, viewing the 
record in the light most favorable to the Government, to 
support the verdict. Glasser v. United States, 315 IT. S. 
60, 80 (1942); Morton v. United States, 79 IT. S. App. D. C. 
329, 331, 147 F.2d 28 (1945) cert, denied , 324 U. S. 875 
(1945); McGuinn v. United States, 89 U. S. App. D. C. 197, 
199,191 F.2d 477 (1951). The evidence showed that appel¬ 
lant was caught less than six blocks away within an hour 
after the crime had been committed. He claimed that he 
had found the bag containing the property in some woods. 






The police drove him around until he spotted the woods, 
and then they drove into the area. Finally appellant 
pointed to what looked like a tree stump, and told the police 
that was the spot where he had urinated. Upon closer in¬ 
spection the “tree stump’’ turned out to he a granite 
column, from which the jury could infer that appellant 
probably had never been anywhere near the area. "When 
the police offered to check appellant’s story that he had 
spent the evening drinking in various taverns, he refused 
to tell them which taverns he had been in or to go into 
any of them with the police. Appellant never offered any 
evidence to countervail that presented by the prosecution. 

It is submitted that there was substantial evidence to 
allow the case to go to the jury. Curley v. United States, 
81 U. S. App. D. C. 389, 1G0 F.2d 229 (1947), cert, denied, 
331 U. S. 837 (1947). As this Court said in Wig fall v. 
United States, — U. S. App. D. C. —, 230 F.2d 220 (No. 
12826, decided February 2, 1956): 

“Upon the proven facts there need not have been a 
reasonable doubt of guilt in these jurors’ minds.” 

CONCLUSION 

Wherefore, it is respectfully submitted that the judg¬ 
ment of the District Court be affirmed. 

Oliver Gasch, 

United States Attorney. 
Lewis Carroll, 

Edward P. Troxell, 

E. Tillman Stirling, 

Assistant United States Attorneys. 
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